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UNITED STATES DISTRICT CRPE C E l V E D

FOR NORTHERN DISTRICT OF CALIFORNIA

DEC u | 1980

RICHARD W. WIEKING
CLERK, U.S. DISTRICT COURT
HORTHIRN DICTRICT CF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

Civil Action No. 83-5898 FMS

Civil Action No. 83-5896 FMS
ALLIED CORPORATION,

et al (CONSOLIDATED CASES)

Defendants,
AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIMS

UNITED STATES OF AMERICA,
Plaintiff,

CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.

Defendants
AND RELATED CROSS CLAIMS AND
THIRD PARTY CILIAIM
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'CONSENT DECREE
This Consent Decree is entered into thisg~$ day of

December, 1990, and is made in light of the following facts:

I. Recitals
A. Plaintiff, the United States of America (the
"United States”), by the authority of the Attorney General of the
United States and at the request of the Department of the Navy,

filed a complaint and amended complaints against Allied




Corporation (now Allied-Signal Inc.) under, inter alia, Section
107(a) of the Comprehensive Environmental Response, Compensation,
and Liability Act (”CERCLA”) of 1980, 42 U.S.C. § 9601 et seq, as
amended by the Superfund Amendments and Reauthorization Act of
1986 (”SARA”), P.L. No. 99-499, 100 Stat. 1613 (1986), seeking to
recover, among other things, costs previously incurred and to be
incurred in responding to the alleged release and threatened
release of hazardous substances on parcels of property that are

now part of the Naval Weapons Station (”NWS”) in Concord,

California.

B. The United States also alleged damages to natural
. resources at the NWS and seeks to obtain compensation for such
damages under Section 107(a) (4) (C) of CERCLA, 42 U.s.c.
§ 9607 (a) (4) (C).

C. In the complaint and amended complaints the United
States alleges, among other things, that there were releases of
hazardous substances on Parcels 571, 572 and 581 at the NWS for
which Allied is allegedly .responsible. Allied contends that the
Navy is responsible for some or all of those releases and has
counterclaimed against the United States in connection therewith.
In addition, those and similar allegations are the subject of
cross-claims, counterclaims and third party complaints by and
among the other parties to this action and the companion action,
including claims relating to adjacent property owned by Atchison,

Topeka, and Santa Fe Railway Company, Southern Pacific

Transportation Company: and Sacramento Northern Railroad.




D. The United States alleges that the releases to
which paragraph I.C. above refers caused and will cause the
incurrence of response costs by the United States.

E. The United States also alleged claims in nuisance
and trespass at the NWS and seeks to obtain injunctive relief
requiring Allied to undertake remediation to prevent the release
and threatened release of hazardous substances onto the Nwé from

adjacent Allied property.

F. Allied denies it is liable to the United States for
any alleged releases on any parcels of land at the NWS or
anywhere else. : -

G. The United States has brought suit against others
in the companion action alleging that it has incurred and will
incur further response costs as a result of the release of
hazardous substances on parcels 571, 572, 573, 574, 575, 576, and
579D of the NWS. Defendants in the companion action have
asserted claims against Allied and Allied has asserted claims
against them as well as against the United States.

H. The United States Department of the Navy has
selected a Final Remedial Action Plan (”FRAP”) to address
hazardous substance contamination on the litigation sites. The
United States represents that it has submitted the FRA# to the
appropriate federal and state agencies for review and comment and

that no agency has objected to the FRAP.

.I. The United States Department of the Navy agrees

that all funds paid by Allied in settlement of its alleged




liability will be paid into the Defense Environmental Response
Account which has been and will be used to design and implement
the remedial activities selected and set forth in the FRAP
relative to the litigation sites, unless ordered to do otherwise
by a non-appealable order of a court of appropriate jurisdiction
(or a federal or state agency with appropriate jurisdiction) in
which event such funds will be used for any alternate reme&ial
activities that may be required. No provision of this Consent
Decree shall be interpreted as a commitment or requirement that
the Department of the Navy obligate or pay funds in contravention
of the Anti-Deficiency Act, 31 U.S.C. § 1341.

J. The United States and Allied desire to settle all
of these matters fully and completely without incurring further
legal expenses or the delay and risks that would be involved in
trying these matters.

K. This settlement shall not be construed in any way
to be an admission of fault or liability by either the United
States or Allied for any purpose.

L. Pursuant to Section 107(f) (1) of CERCLA, 42 U.S.C.
§ 9607 (£f) (1), and Part 300, Subpart G of the National Contingency
Plan (”NCP¥), 40 C.F.R. § 300.600(b)(3), the Secretary of Defense
is the Faderal natural resource trustee for the litigation
parcels and the NWS. His authority as trustee for natural
resources at the NWS, Concord, has been delegated within the Navy
to the As;istant Secretary of the Navy for Installations and

Environment.




M. Allied and the United States have stipulated and
agreed to the making and entry of this Consent Decree.

Therefore, it is hereby agreed by and between the
United States and Allied and hereby ordered, adjudged and decreed

as follows:

IT. Definitions

A. "”Allied” refers to Allied-Signal Inc., i.e., that
corporation organized under the laws of Delaware, which is a
defendant, third party defendant, and creoss-claim defendant in
the Litigation. As used in this Consent Decree, ”“Allied”
includes all of Allied-Signal Inc.’s predecessors, successofs,
subsidiaries, affiliated companies, and each and all of them
including, but not limited to Allied Corporation, a former New
York corporation which has alsoc been named as a defendant, third
party defendant and cross-claim defendant in the litigation but
which was merged into Allied-Signal Inc., in 1987 and which no
longer exists as a separate entity.

B. The “United States” refers to the United States of
America, ji,e., the plaintiff, counterclaim defendant and cross-
claim defendant in the Litigation.

C. ”This action” refers to Unjted States of America v.
Allied Corporation, et al., Civil No. C-83-5898 FMS, in the
United States District Court for the Northern District of

California.




. D. The ”“companion action ” refers to United States of
America v. Chemical and Pigment Company, et al., Civil No. C-83-
5896 FMS, in the United States District Court for the Northern
District of California.

E. The ”"Litigation” means this action and the

companion action.

F. "CERCLA” refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C.

§ 9601 et seg., as amended by the Superfund Amendments and
Reauthorization Act (”SARA”) of 1986, Public Law 99-499.

G. The ”litigation sites” refers 'to Parcels 571, 572, _
573, 574, 575, 576, 579D and 581 at the Naval Weapons Station,
Concord, California. The phrase does not include the railroad
rights of way adjacent to Parcels 571, 572, 573, 574, 575, 576,
579D, and 581 of the NWS.

H. Remedial Action Subsites (”RASS’s”) shall mean
those areas of the litigation sites as described in the Final
Draft Report of the Feasibility Study of Contamination
Remediation at the Naval Weapons Station, Concord, California,
dated September 1988 which have been the subject of investigation
by the United States Department of the Navy for hazardous
substance contamination and are the subject of the Final Remedial
Action Plan proposed by the Department of the Navy.

I. The Final Remedial Action Plan (”FRAP”) shall mean
that plan selected by the United States Department of the Navy on

April 6, 1989, as reflected in the Record of Decision of the



Selection of the FRAP dated April 6, 1989, for the remediation of
hazardous substance contamination and the effects thereof on the
litigation sites.

J. "Parties” refers collectively to all parties who
are signatories to this Consent Decree.

K. The ”date of entry” or ”“Effective Date” is the date
on which an order approving entry of this Consent Decree is
signed by the Court.

L. 7”Days” means calendar days.

M. Terms not otherwise defined herein shall have their
ordinary meaning unless definéd in Section.lol of CERCLA, 42 R
U.S.C. § 9601, or the National Contingency Plan, 40 C.F.R. Part
300, (the ”NCP”) in which case the definition in CERCILA or the
NCP shall control.

IITI. Jurisdiction

This Court has subject-matter jurisdiction over this
matter and has personal jurisdicﬁion over the parties pursuant to
42 U.S.C. §§ 9604 (a) and (b) and 9613(b) and 28 U.S.C. §§ 1345
and 2201. The Third Amended Complaint filed in this action
states a claim upon which relief can be granted. Allied waives
any objection it may have to the jurisdiction of the Court or to
venue for the sole purpose of entry, enforcement, or, pursuant to

Section XVI hereof, modification of this Consent Decree.




IV. Public Interest and Good Faith Settlement

The Court finds that entry of this Consent Decree is in
the public interest and will expedite response action at the NWS,
Concord, consistent with the National Contingency Plan. The
Court further finds that the settlement embodied in this Consent

Decree was made in good faith.

V. Parties Bound

Subject to Section XVII, upon the signing of this
Consent Decree by a duly authorized representative of Allied, the
provisions of this Consent Decree shall apply to and be binding
upon Allied, its officers, directors, agents, trustees, servant;,
employees, successors, assigns, attorneys, and all persons,
firms, and corporations acting under the control or direction of
Allied, and upon the United States. The undersigned
representatives of Allied certify that they are fully authorized
by Allied to enter into the terms and conditions of this Consent
Decree and to legally bind Allied. The United States certifies
that, subject to the provisions of Section XVII of this Consent
Decree, it is fully authorized to enter into this Consent Decree
which will become legally binding upon the United States upon the
signature of the Assistant Attorney General for Environment and

Natural Resources.

VI. Payment
A, Allied shall pay to the Defense Environmental




Restoration Account the sum ofl$10,000,000.00 (10 million
dollars) as follows: N

1. Within 30 days of the date of entry df this Consent
Decree, Allied shall pay to the Defense Environmental Restoration
Account the sum of $2,500,000.00 (two million five hundred
thousands dollars):

2. Within seven (7) months after the date of entry of

this Consent Decree, Allied shall pay to the Defense

Environmental Restoration Account the sum of $2,500,000.00 (two
million five hundred thousand dollars):;

3. Within thirteen (13) months aféer the date of entry
of this Consent Decree, Allied shall pay to the Defense
Environmental Account the sum of $2,500,000.00 (two million five
hundred thousand dollars): and,

4. Allied shall pay to the Defense Environmental
Restoration Account the sum of $2,500,000.00 (two million five
hundred thousand dollars) (the ”Final Payment”), (i) within
sixteen (16) months after the daté of entry of this Consent
Decree, should the contractors of the United States have
completed all of the active remediation as specified in the FRAP
on Remedial Action Subsites (”RASS’s”) 1, 2 and 4, on the NWS; or
(ii) if such contractors have not completed the active
remediation activities specified above within 16 months following
entry of this Consent Decree, the Final Payment shall be made

within thirty (30) days of receipt of notice from the Navy that

its contractors have completed all of the active remedial




activities referred to above, provided however, if the remedial
activities contemplated above are not completed, within 24 months
from the date of entry of this Consent Decree, Allied shall pay
the Final Payment within 24 months from the date of entry of this

Consent Decree.

B. The payments described in this Section shall be for
the purpose of satisfying Allied’s alleged liability to the
United States arising out of conditions at the litigation sites,
including Allied’s alleged liability (1) under Sections 104, 106
and 107 of CERCLA, 42 U.S.C. §§ 9604, 9606, and 9607, and (2) for
natural resource damages and shall not be cbnsidered to be a
penalty, fine, or monetary sanction of any kind.

C. Each payment shall be by certified check payable to
the ”Defense Environmental Restoration Account” and shall be sent

to:

Deputy A551stant Secretary of Defense (Environmental)
Room 30833

Pentagon
Washington, D.C. 20301-8000

A copy of each check shall be sent to:

Assistant Attorney General for the Env1ronment and
Natural Resources Division

United States Department of Justice
P. 0. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Associate General Counsel (Litigation)
Office of the General Counsel

Department of the Navy
Washington, D.C. 20360

and identified as applicable to the action styled United States

ied Corporatio et al., 90-11-3-26.
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D. In the event that Allied should fail to pay any
installment due and owing under this Consent Decree on a timely
basis, then Allied shall be liable to the United States for (1)
interest on the amount of that installment owed until the entire
installment plus interest is collected, and (2) for all costs and
attorney fees incurred by the United States in collecting any sum
owed. The rate of interest shall be the same rate and calculated
in the same manner as is set forth in Section 107 (a) of CERCLA,

42 U.S.C. § 9607(a).

VII. certification o
Allied certifies that to the best of its knowledge and
belief it has fully and accurately disclosed to the United States
all sampling and testing data and material information currently
in its possession regarding the deposition of contaminants on the
litigation sites. The United States expressly conditions its
consent to this Decree on the accuracy of the foregoing

representations.

VIII. Cgve t Not To S i
A. Subject to the reservation of rights under Section
IX of this Consent Decree below and the payments specified in
Section VI above, the United States covenants not to sue or take
any other civil or administrative action against Allied (or any

of its officers, directors, agents, employees, shareholders or

attorneys) related to, or arising from existing contamination at
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the litigation sites. This covenant not to sue includes but is
not limited to (1) claims for natural resource damages, (2)
claims related to, connected with or arising from response
actions pertaining to the presence or alleged presence of
contamination and/or hazardous substances at the litigation
sites, and (3) the prosecution or defense of this action or the
companion action.

B. The fact that paymehts by Allied due pursuant to
Section VI above are late or unpaid, will not veid this Consent
Decree unless the United States has attempted to recover,
pursuant to this Decree, those overdue payménts and has been
unsuccessful.

C. The United States consents, upon Court approval, to
the dismissal with prejudice of all claims made by the United
States against Allied in this Litigation. Nothing in this
Section VIII shall be deemed to limit the United States’ rights
pursuant to Section IX below.

D. For purposes of this Consent Decree, the United
States covenants and agrees not to sue or take any other civil or
administrative action against General Chemical Corporation (or
its parent corporation, New Hampshire Oak, Inc.) for alleged
contamination on the litigaticn‘sites which occurred prior to
February 26, 1986; the date General Chemical Corporation acquired
the Bay Point Works, Pittsburg, California, from Allied. This

agreement shall not be construed to constitute a waiver by the

- 12 -




. United States of claims it may have against General Chemical
Corporation for any other matter.
E. Allied consents, upon the Court’s approval of this
Consent Decree, to the dismissal with prejudice of all claims it
has made against the United States in this Litigation. Allied

further agrees to dismiss with prejudice the action styled

Allied-Signal v. Luijan, Civ. No. C-89-2893 FMS (N.D. Cal.).

IX. Regervation of Rights

A. Nothing in this Consent Decre? is intended to be
nor shall it be construed as a release or covenant not to sue for
any claim or cause of action, administrative or judicial, at law
or in equity, which the United States may have, hereafter,

. against Allied for (1) failure to make the payments required by
Section VI of this Consent Decree, or (2) any and all criminal
liability.

B. Except as provided in Section X below, nothing in
this Consent Decree shall bonstiéute or be construed as a release
or a covenant not to sue regarding any claim or cause of action
agaiﬁst any person, firm, trust, joint venture, partnership,
corporation or other entity not a party to this Consent Decree
for any liability it may have arising out of or relating to the
NWS. Allied and the United States expressly reserve the right to
sue any person or entity other than the signatories to this
Consent Decree with respect to any matter, including claims

relating to the litigation sites.

- 13 -
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C. The covenant not to sue set forth in Section VIII
above, shall not extend to any person or legal entity other than
Allied, its predecessors, and successors in interest, and its
subsidiaries, divisions, parent corporations, affiliates, and all
those listed under Section V above, as Parties Bound.

D. Allied hereby covenants not to sue the United
States for any liability for action taken and expenditures made
by the United States, its agents and employees prior to the date
of entry in responding to the release or threatened release of
hazardous substances into the environment from the NWS. Further,
Allied agrees not to assert any causes of abtion, claims, or
demands against the United States for reimbursement from the
Hazardous Substances Superfund, 26 U.S.C. § 9507, including
claims pursuant to Sections 111 and 112 of CERCLA, 42 U.S.C.

§§ 9611, 9612, or assert any other claims or demands for sums
paid in settlement of claims. This paragraph shall not be
construed as precluding, in any subsequent action other than
enforcement of this Consent Decree, the assertion of (1) any
defense available to Allied, or (2) any release or covenant not
to sue obtained in this Consent Decree. -

E. Nothing in this Consent Decree shall be deemed to

constitute preauthorization of a CERCLA claim within the meaning

of 40 C.F.R. § 300.25(d).
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X. Claims For Contribution

Pursuant to Sections 113(£f) and 122(h) (4) of CERCLA, 42
U.S.C. §§8 9613 (f) and 9622(h) (4), as amended by the Superfund
Amendments and Reauthorization Act of 1986, Allied has resolved
its liability to the United States as set forth in this Consent
Decree, and Allied shall not be liable for claims for
contribution regarding the matters addressed in this Consent
Decree. This settlement does not discharge the liability of any

other potentially responsible party which is not a party to this

Consent Decree.

XI. Response Activities by aAllied

A. In order to prevent recontamination of the NWS by
the release or threat of release of hazardous substances from the
Bay Point Works, Pittsburg, California, Allied agrees to
undertake appropriate remedial action at the location delineated
on Exhibit A hereto, in accordance with paragraph B below. For
the purpocses of this Consent Decree, “appropriate remedial
action” shall be defined as activities conducted in the area
delineated on Exhibit A that shall reduce the existing seoil metal
contamination in the area delineated in Exhibit A to the State of
California TTLC/STLC criteria in existence on the date of entry
or shall ensure that leaching and soil movement shall not occur
such that any portion of the NWS becomes recontaminated at levels
greater than TTLC/STLC:; the Department of the Navy has

determined, pursuant to the National Contingency Plan and in
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. compliance with Section 121 of CERCLA, that active remediation
undertaken on RASS’s 1 and 2 which meets or exceeds State of
California TTLC/STLC criteria is protective of the human health

and the environment; any appropriate remedial action undertaken

by Allied within the area delineated on Exhibit A which meets or
exceeds State of California TTLC/STLC criteria shall be deemed to
be consistent with the National Contingency Plan and in
compliance with Section 121 of CERCLA.

B. Allied agrees to inform the Department of the Navy
(Associate General Counsel (Litigation), Office of the General
Counsel, Department of the Navy, Washington, D.C. 20360) of )
Allied’s proposed remedial acticon plan at least 60 days prior to
commencement of any such action. Subject to force majeure events

. and contingent upon timely receipt of concurrence of the
appropriate agencies of the United States and or the State of
California, Allied shall make a good faith effort to commence its
remedial action on or before April 1, 1991, and shall commence
its remedial action on or before June 30, 1991, and proceed
expeditiously to completion. Allied shall submit all necessary
proposals and permit applications for such remedial action to the
Department of the Navy and the appropriate federal and/or state
agencies by February 1, 1991.

C. The term 7force majeure” is defined as any event
arising from causes beyond the control of Allied, or its

contractor, subcontractors, agents, or consultants which delays

or prevents the performance of any obligation under this Section

- 16 -
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notwithstanding Allied’s good faith efforts to aveoid the delay.
The requirement that Allied exercise “good faith efforts to avoid
the delay” includes using good faith efforts to anticipate any
potential force majeure event (1) as it is occurring and (2)
following the potential force majeure event, such that the delay
is minimized to the greatest extent practicable. When
circumstances are occurring or have occurred that delay or may
delay the completion of any requirement under this Section XI,
whether or not due to a force majeure event, Allied shall notify
the Department of the Navy in writing within 10 days after Allied
becomes aware of the force majeure event. The notice shall state
the anticipated length and cause of the delay, the reasons why ]
the delay is beyond the control of Allied, which of the tasks are
directly affected by the delay, the measures taken and/or to be
taken to prevent or minimize the delay, and the timetable by
which Allied intends to implement these measures and any aspects
of the event which may cause or contribute to an endangerment to
public health, welfare or the environment. Economic hardship,
normal inclement weather, increased costs of performance and the
failure of Allied to make timely application for any reasonably
anticipated required permits or approvals or failure to provide
all reasonably anticipated information required therefor in a
timely manner shall not be considered events beyond the control
of Allied, their contractors, subcontractors, agents or

consultants and shall not trigger the force majeure provision.
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. D. The remedial activities set forth in this Section
shall be for the purpose of satisfying Allied’s alleged liability
to the United states at the locations delineated on Exhibit A

attached, for Allied’s alleged liability in (1) nuisance and in

(2) trespass as alleged in the complaints. Upon completion of
said remedial action, the United States agrees that all claims
for nuisance and trespass alleged in the complaints shall be

subject to the covenant not to sue found in Section VIII.

XII. No Admission of Liability
This Consent Decree shall not be ;onsidered an -
admission of liability by Allied or the United States for any
purpose other than the enforcement of this Consent Decree. This
. Consent Decree shall not be admissible in any judicial or
administrative proceeding other than an action to secure Court
approval of or to enforce this Consent Decree or an action by
Allied or its representatives or assignees against any other
party alleged to be liable to Allied or its representatives or
assigns for contribution, defense costs or indemnification.
XIII. Successo a Assi
This Consent Decree shall be binding upon and inure to
the benefit of Allied, its present, former and future agents,
servants, attorneys, representatives, directors, officers,
employees, affiliated companies, parent, subsi&iaries,

shareholders, successors and assigns, and the United States.

- 18 -
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XIV. Construction of Consent Decree

Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by Allied to be responsible for
the actions of the United States or any other defendant or any of
their contractors, subcontractors, agents or employees in the
implementation of the selected remedies, whether or not such
actions are negligent or (2) except as may be provided for in
Section XI hereto, an arrangement by Allied for the disposal or
treatment, or for the transportation for the disposal or

treatment, of hazardous substances or hazardous wastes.

XV. Fees and costs
In entering this Consent Decree, Allied has satisfied
the government’s claims for attorney’s fees and costs as set
forth in the complaints. Except as set forth above in Section VI
D., Each party shall bear its own attorneys’ fees and court costs
incurred in the Litigation and with respect to the preparation

and execution of this Consent Decree.

XVI. Meodifications
This Consent Decree constitutes the entire agreement
between Allied and the United States regarding the matters set
forth herein and supercedes any and all prior understandings,
negotiations or agreements between the parties and/or their

attorneys. There shall be no modifications of this Consent
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. Decree except by a writing duly executed by or on behalf of each

of the parties and approval of this Court.

XVII. Public Comment
The parties agree and acknowledge that f£inal approval

by the United States and entry of this Consent Decree is

subject to the requirements of Section 122(i) of CERCILA, 42

U.S.C. § 9622(1i), and 28 C.F.R. § 50.7, which provides for

notice of the lodging of this Consent Decree in the Federal

Register, an opportunity for public comment: and consideration

of any comments. The United States will publish the notice - -

promptly upon lodging of this Decree with the Court and will

promptly determine whether it gives final approval to the Decree
. upon close of the public comment period. Having executed this

Consent Decree, Allied is bound by this Consent Decree unless and

until final approval is denied by the United States or the Court.

XVIII. Continuing Jurisdiction O0f The Court

The Court shall retain jurisdiction to enforce the
terms and conditions of this Consent Decree and to raesolve
disputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

XIX. Application to the Court

. Upon execution of this Consent Decree by all parties

and completion of the public notice and comment requirements

- 20 -




noted in Section XVII above, aAllied and the United States shall
jointly move the Court for approval of this Consent Decree
provided that comments received during the public comment period
do not reveal that entry of this Consent Decree is not within the
best interest of public health or the environment. The date on
which the Court enters an Order of approval shall be the

"gffective Date”.

DATE UNITED STATES DISTRICT JUDGE

- 21 -



WE HEREBY CONSENT to the entry of this Consent Decree,

subject to the specified public notice requirements.

FOR DEFENDANT ALLIED-SIGNAL INC.

da

Attorney

(3~ PP

|- ;
- — .

ﬂﬂaf4‘{ Q. I4Q[¥;Af-

Executive Vice President of Allied-Signal Inc. -



FOR PLAINTIFF UNITED STATES OF AMERICA:

Department of Justice Department of the Navy

Moo [ Clon foa

RICHARD B. STEWART
Assistant Attorney General
Environment & Natural Resources

TIN ROBERTSON
Senior Trial Attorney
Qffice of General

Division Counsel
U.S. Department of Justice Litigation Office
Washington, D.C. 20360-

5110

on M bdilitst] W |

WILLIAM W. WES FIELD,
Attorney, Envirtnmental Enforcement N
Section

JON A. MUELLER
Attorney, Environmental Enforcement
Section

JOSEPH P. RUSSONIELLO
United States Attorney
Northern District of California

BY (\?o..&e\&aa'—&a_.

ASSLStéht United States Attorney
PAUL E. LOCKE
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CHEMICAL & PIGMENT COMPANY,
et al.,
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D
AND RELATED CROSS CLAIMS AND
IHIRD PARTY CLAIMS

The United States and Allied-Signal, Inec., have requested
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that the Court approve a consent decree entered into between
Allied-Signal, Inc., and the United States. The Consent Decree
has been lodged with the Court for over thirty days and a notice

of such- lodging- was published in the Pederal Register. The
paxticsrroprcscnt that no comments have been submitted with

;rclpcct to this cons.nt decree.

The United States and Allied-Signal, Inc., further request
that Exhibit A to the proposed Consent Decree be replaced by
Exhibit Al attached to their motion to enter the Decree. The

parties represent that Exhibit A incorrectly depicts the area to
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be remediated by Allied-Signal, Inc., pursuant to the propcsed
’COnliﬁt%ﬂccrcci The parties represent that Exhibit Al corraectly
vdopi;:ﬁf:hc'arca"to be remediated.

The: Court having reviewaed the Consent Decree and the motion
of the United States and Allied-Signal, Inc., and good cause
appearing therefors

IT IS ORDERED, ADJUDGED AND DECREED that Exhibit A to the
Consent Decree will be replaced by Exhibit A1 and that the
Consent Decrse between the United States and Allied-Signal, Inc.,

is hereby approved and entered as a final order of this Court.

. . B ‘.;1 " .‘.
Date: 7% - , 1991 o

ORDER -2 -
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

11 December 1991

LITIGATION OFFICE

By Federal Express

-

!

Jeft Zellickson, Director
Hazardous Waste Management Division
Environmental Protection Agency, Region 1X, Code H-|
75 Hdawthorne Street

San Francisco, CA 94105

"RE: United States v. Allied Corporation, et al., Civil No. C-83-5898 FMS (N.D.
Calif.) ¢

United States v. Chemical & Pigment Co., et al., Civil No. C~83-5896 FMS
(N.D. Calif.)

Dear Mr. Zellickson:

On 13 November 1991, the United States District Court for the Northern District of
California entered the seventh and last of the seven consent decrees memorializing
settlements between the United States and the fourteen defendants in the above
referenced cases.

As you know, the Department of the Navy selected a final remedial action plan for
Parcels 572, 573, 574, 575, 576, 579D, and 581 on the Naval Weapons Station, in
Concord, California, under the authority of the Comprehensive Environmental Response,
Compensation, and Liability Act, on 6 April 1989. The Waestern Division, Naval Facilities
Engineering Command, has nearly completed the design of the remedy for these parcels.

Entry of the consent decrees will allow the Navy to carry out the cleanup on these
parcels next year. Under the terms of the decrees, the defendants in the litigation must
pay the Navy approximately $11.7 million, which is seventy percent of the estimated cost
of carrying out the remedial action on these parcels. In addition, under the terms of the
decrees, the five defendants that own contaminated properties adjacent to the
contaminated parcels on the’station must clean up their properties in coordination with the
cleanup on the station. Two of the decrees require Allied-Signal, Inc., and Chemical &
Pigment Company to clean up portions qilt:héir industrial facilities adjacent to the station.
Three other decrees require Sacramento Northern Railroad Company; Atchison, Topeka,
and Santa Fe Railway Company; and Southern Pacific Transportation Company to clean up
their four rights of way that transect the station.

For your information, | am enclosing a notebook which contains the seven consent



Jeff Zellickson
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decrees settling these cases. If you have any questions concerning the decrees, please
contact me at the address or telephone listed below.

> ' ' Sincerely,
!

gnior Trial Attorney
Dé&partment of the Navy

Office of the General Counsel

Litigation Office -

c/o: Acumenics Research & Technology
90 New Montgomery, 5th Floor

San Francisco, CA 94105

(415) 777-0283

Enclosure

Copy furnished:

Captain Richard L. Owens, WPNSTA Concord
Captain Robert Moeller, WESTDIV
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UNITED STATES DISTRICT COURT\““ 0\3\99\

FOR THE NORTHERN DISTRICT OF CALIFORNIA
oacy M. Y :
RICHATE [t (it

UNITED STATES OF AMERICA, el OF
NGRTHERN DISIRIC

Plaintiff,

v. Civil Action No. 83-5898 FMS

ALLIED CORPORATION, et al.

Civil Action No. 83-5896 FMS
Defendants
AND RELATED CROSS CLAIMS AND

THIRD PARTY CLAIMS

)
)
)
)
)
)
)
)
)
)
)

(CONSOLIDATED CASES)
)

UNITED STATES OF AMERICA, )
)
Plaintiff, )
)

V. ) )

) p
CHEMICAL & PIGMENT COMPANY, )
et al., )
)
Defendants )

AND RELATED CROSS CLAIMS AND ) ORDER

IHIRD PARTY CLAIMS == )

The United States and Chemical & Pigment Company, O. E.
Cooper, ESI Chemicals, Inc., and Earth Sciences, Inc., have
requested that the Court approve a consent decree entered into
between Chemical & Pigment Company, O. E. Cooper, ESI
Chemicals, Inc., and Earth Sciences, Inc., and the United
States. The Consent Decree has been lodged with the.Court for
over thirty days and a notice of such lodging was p&blished in
the Federal Register. The parties represent that no comments
have been submitted with respect to this consent decree.

The Court having reviewed the Consent Decree and the
mot§9n of the United States and Chemical & Pigment Company,

0.E. Cooper, ESI Chemicals, Inc., and Earth Sciences, Inc.,
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and good cause appearing therefore

IT IS ORDERED, ADJUDGED, AND DECREED that the Consent
Decree between the United States and Chemical & Pigment
Company, O.E. Cooper, ESI Chemicals, Inc., and Earth Sciences,

Inc., is hereby approved and entered as a final order of this

Court.

Date:&?Zyﬁ 5; ‘ , 1991

ORDER -2 -
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,

Plaintiff,

Civil Action No. 83-5898 FMS

Civil Action No. 83-5896 FMS
ALLIED CORPORATION,

et al (CONSOLIDATED CASES)

Defendants,
AND RELATED CROSS CLAIMS AND
THIRD PARTY CILAIMS

UNITED STATES OF AMERICA,
Plaintiff,

CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.

Defendants
AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIM

Tt Y N s N Nt Nt Nl S Vsl sl sl st s Vil Nnt Nt Nl i Nt s sl il st il Vst ot stV

co DECR
This Consent Decree is entered into this day of

; 1991, and is made in light of the following facts:

I. Regitals
A. Plaintiff, the United States of America (the "United
States"), by the authority of the Attorney General of the United
States and at the request of the Department of the Navy, filed a
complaint and amended complaints against O.E. Cooper, Chemical &

Pigment Company, ESI Chemicals, Inc., and Earth Sciences, Inc. (the
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"Settling Defendants”), under, inter alia, Section 107(a) of the
Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (“CERCLA"), 42 U.S.C. § 9601 et seq, as amended by the
Superfund Amendments and Reauthorization Act of 1986 ("SARA"), P.L.
No. 99-499, 100 Stat. 1613 (1986), seeking to recover, among other
things, costs previously incurred and to be incurred in responding
to the alleged release and threatened release of hazardous
substances on parcels of property that are now part of the Naval
Weapons Station ("NWS") in Concord, California.

B. The United States also alleged damages to natural
resources at the NWS and seeks to obtain compensation for such
damages under Section 107(a) (4) (C) of dﬁRCLA, 42 U.S.C.

§ 9607(a) (4) (C).

C. In the complaints and amended complaints the United
States alleges, among other things, that there were releases of
hazardous substances on Parcels 571, 572, 573, 574, 575, 576, 579D,
and 581 at the NWS for which the Settling Defendants are allegedly
responsible. The Settling Defendants contend that the Navy is
responsible for some or ‘all of those releases and have
counterclaimed against the United States in connection therewith.
In addition, those and similar allegations are the subject of
cross—-claims, counterclaims, and third party complaints by and
among the other parties to this Action and the Companion Action, as
defined in Section II.B of this Consent Decree, including claims
relating to adjacent property owned by Atchison, Topeka, and Santa

Fe Railway Company, Southern Pacific Transportation Company, and
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Sacramento Northern Railroad.

D. The United States alleges that the releases to which
Section I.C above refers caused and will cause the incurrence of
response costs by the United States.

E. The United States also alleged claims in nuisance and
trespass at the NWS and seeks to obtain injunctive relief requiring
Chemical & Pigment Company and O.E. Cooper to undertake remediation
to prevent the release and threatened release of hazardous
substances onto the NWS from adjacent property owned by Chemical &
Pigment Company.

F. The Settling Defendants deny they are liable to the
United States for any alleged releases on any parcels of land at
the NWS or anywhere else.

G. The United States has brought suit against others in
the Companion Action, as defined in Section II.B, alleging that it
has incurred and will incur further response costs as a result of
the release of hazardous substances on Parcels 571, 572, and 581 of
the NWS. Defendants in the Companion Action have asserted claims
against the Settling Defendants and the Settling Defendants have
asserted claims against them as well as against the United States.

H. The United States Department of the Navy-has selected
a Final Remedial Action Plan ("FRAPY) to address hazardous
substance contamination on the Litigation Sites, as defined in
Section II.J. The United States represents that it has subnmitted
the FRAP to the appropriate Federal and state agencies for review

and comment and that no agency has objected to the FRAP.
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I. The United states Department of the Navy agrees that
all funds paid to the United States by the Settling Defendants in
settlement of their alleged liability will be paid into the Defense
Environmental Restoration Account which has been and will be used
to design and implement the remedial activities selected and set
forth in the FRAP relative to the Litigation Sites, unless ordered
to do otherwise by a non-appealable order of a court of appropriate
jurisdiction (or a Federal or state agency with appropriate
jurisdiction) in which event such funds will be used for any
alternate remedial activities that may be required. No provision
of this Consent Decree shall be interpreted as a commitment or
requirement that the Department of the ﬁﬁvy obligate or pay funds
in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341.

J. The United States and the Settling Defendants desire
to settle all of these matters fully and completely without
incurring further legal expenses or the delay and risks that would
be involved in trying these matters.

K. This settlement shall not be construed in any way to
be an admission of fault or liability by either the United States
or the Settling Defendants for any purpose.

L. Pursuant to Section 107(£) (1) of CERCLA; 42 U.S.C. §
9607(£) (1), and Part 300, Subpart G of the National Contingency
Plan ("NCP"), 40 C.F.R. § 300.600(b)(3), the Secretary of Defense
is the Federal natural resource trustee for the Litigation Sites on
the NWS. His authority as trustee for natural resources at the

NWS, has been delegated within the Navy to the Assistant Secretary
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of the Navy for Installations and Environment.

M. The Settling Defendants and the United States have
stipulated and agreed to the making and entry of this Consent
Decree.

Therefore, it is hereby agreed by and between the United
States and the Settling Defendants and hereby ordered, adjudged,

and decreed as follows:

II. Definitjong

A. "Area A," "Area B," and "Area C" refer to those areas
where materials were deposited in the South Field on the property
at the Nichols Road Facility, which are'depicted on Exhibit A to
this Consent Decree. ‘

B. The "Companion Action " refers to United States of
America v. Alljed Corporation, et al., Civil No. C-83-5898 FMS, in
the United States District Court for the Northern District of
California.

C. "CERCLA" refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C.

§ 9601 et seq., as amended by the Superfund Amendments and
Reauthorization Act of 1986 ("SARA"), Public Law 99-499.

D. '"Date of Entry" or "Effective Date" is the date on
which an order approving entry of this Consent Decree is signed by
the Court.

E. "Days" means calendar days.

F. "Dike" refers to the dike surrounding the surface
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impoundment in the northwest portion of the property at the Nichols
Road Facility. The "Dike" is depicted on Exhibit A hereto.

G. "Final Remedial Action Plan" ("FRAP") shall mean that
plan selected by the United States Department of the Navy on April
6, 1989, as reflected in the Record of Decision of the Selection of
the FRAP dated April 6, 1989, for the remediation of hazardous
substance contamination and the effects thereof on the Litigation
Sites.

H. "Force Majeure" shall mean any event arising from
causes beyond the control of Chemical & Pigment Company, or its
contractor, subcontractors, agents, or consultants, which delays or
prevents the performance of any obligatién under Section XI of this
Consent Decree notwithstanding Chemical & Pigment Company’s good
faith efforts to avoid the delay. The requirement that Chemical &
Pigment Company exercise "good faith efforts to avoid the delay"
includes using good faith efforts to anticipate any potential force
majeure event (1) as it is occurring and (2) following the
potential force majeure event, such that the delay is minimized to

the greatest extent practicable. When circumstances are occurring

‘or have occurred that delay or may delay the completion of any

requirement under this Section XI, whether or not due to a force
majeure event, Chemical & Pigment Company shall notify the
Department of the Navy in writing within 10 days after Chemical &
Pigment Company becomes aware of the force majeure event. The
notice shall state the anticipated length and cause of the delay,

the reasons why the delay is beyond the control of Chemical &
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Pigment Company, which of the tasks are directly affected by the
delay, the measures taken and/or to be taken to prevent or minimize
the delay, and the timetable by which Chemical & Pigment Company
intends to implement these measures and any aspects of the event
which may cause or contribute to an endangerment to public health,
welfare, or the environment. Economic hardship, normal inclement
weather, or increased costs of performance shall not be considered
events beyond the control of Chemical & Pigment Company, its
contractors, subcontractors, agents, or consultants, and shall not
trigger the force majeure provision.

I. "Litigation" means this Action and the Companion
Action. .

J. "Litigation Sites" refers to Parcels 571, 572, 573,
574, 575, 576, 579D, and 581 at the Naval Weapons Station, Concord,
California, as described in the amended complaints in the
Litigation. The phrase does not include the railroad rights of way
adjacent to Parcels 571, 572, 573, 574, 575, 576, 579D, and 581 of
the NWs.

K. "Nichols Road; Facility" refers to the chemical
processing facility owned and operated by Chemical & Pigment
Company located at 600 Nichols Road, Pittsburg, California.

L. "Parties" refers collectively to all parties who are
signatories to this Consent Decree. "Party" refers individually to
each party who is a signatory to this Consent Decree.

M. "Proposed Closure Plan for Surface Impoundment"

refers to the Closure Plan for Surface Impoundment, Chenmical &
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Pigment Co., Pittsburg, California, which The Mark Group prepared
for Chemical & Pigment Company on February 12, 1991. Chemical &
Pigment Company submitted the Proposed Closure Plan for Surface
Impoundment to the State of California Regional Water Quality
control Board pursuant to Cease and Desist Order No. 90-138, which
the Regional Water Quality Control Board adopted on October 17,
1990.

N. "Revised Closure Plan for South Site" refers to the
Revised Closure Plan for South Site, 600 Nichols Road, Chemical &
and Pigment Company, Pittsburg, California, which The Mark Group
prepared for Chemical & Pigment Company in April 1991, and the
Amendments to Revised Closure Plan for.SOuth Site, 600 Nichols
Road, Chemical and Pigment Company, Pittsburg, California, which
The Mark Group prepared for Chemical & Pigment Company on June 13,
1991.

0. "Settling Defendants" refers to O.E. Cooper, a
resident of the State of California; the Chemical and Pigment
Company, that corporation organized on or about January 15, 1983,
under the laws of California; ﬁSI Chemicals, Inc., that corporation
organized under the laws of Colorado; and Earth Sciences, Inc.,
that corporation organized under the laws of Colorado, which are
defendants, third party defendants, and cross-claim defendants in
the Litigation. As used in this Consent Decree, "Settling
Defendants" includes all of the Settling Defendants’ predecessors,
successors, subsidiaries, affiliated companies, all other persons

and entities described in Section V below, and each and all of
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P. "South Field" refers to the property at the Nichols
Road Facility, bounded on the east by Nichols Road, on the south by
Port Chicago Highway, on the west by the NWS, and on the north by
the chemical manufacturing buildings and the dike surrounding the
surface impoundment. The "South Field" is depicted on Exhibit A
hereto.

Q. "sStockpile Area" refers to the Stockpile Area to be
constructed in the South Field as described in the Revised Closure
Plan. The "Stockpile Area" is depicted on Exhibit A hereto.

R. "Surface Impoundment" refers to the surface
impoundment on the property at the Nichols Road Facility. The
"Surface Impoundment" is depicted on Exhibit A hereto.

S. "This Action" refers to United States of America v.
Chemical and Pigment Company, et al., Civil No. C-83-5896 FMS, in
the United States District Court for the Northern District of
California.

T. "United States" refers to the United States of
America, i.e., the plaintiff; counterclaim defendant, and cross-
claim defendant in the Litigation.

u. Terms not otherwise defined herein shall have their
ordinary meaning unless defined in Section 101 of CERCLA, 42 U.S.C.
§ 9601, or the National Contingency Plan, 40 C.F.R. Part 300 (the
YNCPY"), in which case the definition in CERCLA or the NCP shall

control.

III. Jurisdjction
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This Court has subject-matter jurisdiction over this
matter and has personal jurisdiction over the parties pursuant to
42 U.S.C. §§ 9604(a) and (b) and 9613(b) and 28 U.S.cC. §§ 1345 and
2201. The Third Amended Complaint filed in this action states
claims upon which relief can be granted. The Settling Defendants
waive any objection they may have to the jurisdiction of the Court
or to venue for the sole purpose of entry, enforcement, or,
pursuant to Section XVII hereof, modification of this Consent
Decree.

IV. Public Interest and Good Faith Settlement

The Court finds that entry of this Consent Decree is in
the public interest and will expedite résponse action at the Nws,
consistent with the National Contingency Plan. The Court further
finds that the settlement embodied in this Consent Decree was made

in good faith.

V. Partijes Bound

Subject to Section XVIII, upon the signing of this
Consent Decree by a duly authbrized representative of each of the
Settling Defendants, the provisions of this Consent Decree shall
apply to, be binding upon, and inure to the benefit of each
Settling Defendant, as well as their officers, directors,
shareholders, agents, trustees, servants, employees, predecessors,
successors, assigns, subsidiaries, affiliated companies, attorneys,
and all persons, firms, and corporations acting under the control

or direction of a Settling Defendant, including but not limited to

- 10 -
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Everett Harris, James Cooper, and Elisabeth Cooper, in both their
corporate and personal capacities, and Chemical & Pigment Company,
that corporation organized on or about December 20, 1950, as Basic
Chemical Company and dissolved on or about December 18, 1979, under
the 1laws of California, and upon the United States. Thé
undersigned representatives of each Settling Defendant certify that
they are fully authorized by the Settling Defendant, respectively,
to enter into the terms and conditions of this Consent Decree and
to legally bind that Settling Defendant. The United States
certifies that, subject to the provisions of Section XVIII of this
Consent Decree, it is fully authorized to enter into this Consent
Decree which will become 1legally bindiﬁg upon the United States
upon the signature of the Assistant Attorney General for
Environment and Natural Resources and the approval and entry by the

Court.

vI. ayment

A. Within 30 days of the Date of Entry of this Consent
Decree, the Settling Defendants shall pay to the Defense
Environmental Restoration Account the sum of $1,350,000.00 (one
million three-hundred fifty thousand dollars). The Settling

Defendants’ shall pay this sum to the United States as follows:
1. Within 30 days of the Date of Entry of this
Consent Decree, O.E. Cooper shall pay to the Defense Environmental

Restoration Account the sum of $689,360.00 (six hundred eighty-nine

thousand three hundred sixty dollars);

- 11 -
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2. Within 30 days of the Date of Entry of this
Consent Decree, Chemical & Pigment Company shall pay to the Defense
Environmental Restoration Account the sum of $287,235.00 (two
hundred eighty-seven thousand two hundred thirty-five dollars).
3. Within 30 days of the Date of Entry of this
Consent Decree, ESI Chemicals, Inc., and Earth Sciences, Inc.,
shall pay to the Defense Environmental Restoration Account the sunm
of $373,405.00 (three hundred seventy-three thousand four hundred
five dollars).
B. The payments described in this Section VI.A.2 of this
Consent Decree shall be for the purpose of satisfying Chemical &
Pigment Company’s alleged liability to the United States arising
out of conditions at the Litigation Sites inciuding Chemical &
Pigment Company’s alleged liability (1) under Sections 104, 106,
and 107 of CERCLA, 42 U.S.C. §§ 9604, 9606, and 9607, and (2) for
natural resource damages and shall not be considered to be a
penalty, fine, or monetary sanction of any kind. The payments
described in Section VI.A.1 and 3 of this Consent Decree shall be
for the purpose of satisfyiné O.E. Cooper’s, ESI Chemicals’, and
Earth Sciences’ liability to the United States arising out of
conditions at the Litigation Sites and the Nichols Road Facility,
including 0O.E. Cooper’s, ESI Chemicals’, and Earth Sciences’
alleged liability (1) under Sections 104, 106, and 107 of CERCLA,
42 U.S.C. §§ 9604, 9606, and 9607, (2) for natural resource
damages, and (3) for nuisance and trespass as alleged in the

complaints and shall not be considered to be a penalty, fine, or
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monetary sanction of any kind.

C. The payments required by Section VI.A shall be by
draft payable to the "Defense Environmental Restoration Account"
and shall be sent to:

Deputy Assistant Secretary of Defense (Environmental)

Room 3D833

Pentagon

Washington, D.C. 20301-8000
A copy of the check shall be sent to:

Assistant Attorney General for the Environment and

Natural Resources Division

United States Department of Justice

P. O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Associate General Counsel (Liéigation)

Office of the General Counsel

Department of the Navy

Washington, D.C. 20360-5110
and identified as applicable to the action styled United States v.
Chemical and Pigment go;go;g;ion. et al}l., 90-11-3-26.

D. Each Settling Defendant is and shall be solely
responsible for making the payments of the monies due and owing
pursuant to Section VI.A. In no event shall a Settling Defendant
be responsible for any payment owed by another of the Settling
Defendants.

E. In the event that any of the Settling Defendants
fails to make its payment due and owing under this Consent Decree
on a timely basis, then that Settling Defendant shall be liable to
the United States for (1) interest on the amount owed by that
Defendant until the entire payment installment plus interest is
collected, and (2) for all costs and attorney fees incurred by the

- 13 -
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United States in collecting any sum owed by that Settling
Defendant. The rate of interest shall be the same rate and
calculated in the same manner as is set forth in Section 107(a) of
CERCLA, 42 U.S.C. § 9607(a).

F. With the exception of the response activities to be
conducted by Chemical & Pigment Company pursuant to Section XI of
this Consent Decree for which Chemical & Pigment Company is
responsible, each of the Settling Defendants shall have performed
its obligations under this Consent Decree upon the payment of the

amounts due and owing under Section VI.A.

VII. Certification of The Settling Defendants
The Settling Defendants certify that to the best of their

knowledge and belief they have fully and accurately disclosed to
the United States all sampling and testing data and material
information currently in their possession regarding the deposition
of contaminants on the Litigation Sites. The United States
expressly conditions its consent to this Decree on the accuracy of
the foregoing representations; provided, however, that the failure
of one or more of the Settling Defendants to have disclosed such
information shall not affect the validity or enforceability of this
Consent Decree with respect to any other Settling Defendant(s).
Chemical & Pigment Company certifies that Chemical & Pigment
Company has the financial assets to conduct the remedial action on
the Nichols Road Facility which Section XI of this Consent Decree

requires Chemical & Pigment to undertake, and Chemical & Pigment

- 14 -
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commits to cohduct the remedial action which Section XI of this

Consent Decree requires. The United States expressly conditions

its consent to this Consent Decree with Chemical & Pigment Company

and O.E. Cooper on the accuracy of the foregoing representations.
VIII. Covenants Not To Sue

A. Subject to the reservation of rights under Section IX
of this Consent Decree below and the payments specified in Section
VI above, the United States covenants not to sue or take any other
civil or administrative action against the Settling Defendants (or
any of their officers, directors, agents, employees, shareholders,
attorneys, or other persons or entities described in Section V
above) related to, or arising from, exi;ting contamination at the
Litigation Sites and the Nichols Road Facility. This covenant not
to sue includes but is not limited to (1) claims for natural
resource damages, (2) claims arising from the removal of hazardous
substances from the Litigation Sites in the course of any response
action taken pursuant to CERCLA, and (3) claims arising from the
transportation and disposal of hazardous substances from the
Litigation sSites in the coﬁrse of any response action taken
pursuant to CERCLA.

B. Subject to the reservation of rights under Section IX
of this Consent Decree below, and the payments specified in Section
VI, the United states covenants not to sue or take any other civil
or administrative action against 0.E. Cooper, ESI Chemicals, Inc.,
and Earth Sciences, Inc. (or any of their officers, directors,

agents, employees, shareholders, attorneys or other persons
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entities described in Section V above) related to, or arising from,
the migration of existing contamination from the Nichols Road
Facility to the Litigation Sites. Subject to the reservation of
rights under Section IX of this Consent Decree below, the payments
specified in Section VI, and the response activities of Chemical &
Pigment Company specified in Section XI, the United sStates
covenants not to sue or take any other civil or administrative
action against Chemical & Pigment Company (or any of its officers,
directors, agents, employees, shareholders, attorneys, or other
persons or entities described in Section V above) related to, or
arising from, the migration of existing contamination from the
Nichols Road Facility to the Litigation éites. These covenants not
to sue include but are not 1limited to (1) claims for natural
resource damages, and (2) claims arising from . the removal of
hazardous substances from the Litigation Sites and the Nichols Road
Facility in the course of any response action taken pursuant to
CERCLA.

C. The United States consents, upon the Court’s approval
of this Consent Decree, to the dismissal with prejudice of all
claims made by the United States against the Settling Defendants in
this Litigation. Nothing in this Section VIII shall-be deemed to
limit the United States’ rights pursuant to Section IX below.

D. The Settling Defendants consent, upon the Court’s
approval of this Consent Decree, to the dismissal with prejudice of

all claims they made against the United States in this Litigation.
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IX. Reservation of Rights

A. Nothing in this Consent Decree is intended to be nor
shall it be construed as a release or covenant not to sue for any
claim or cause of action, administrative or judicial, at law or in
equity, which the United States may have against Chemical & Pigment
Company for failure to comply with Section XI of this Consent
Decree, or which the United States may have, hereafter, against the
Settling Defendants for (1) failure to make the payments required
by Section VI, or (2) any and all criminal liability.

B. Except as provided in Section V above and Section X
below, nothing in this Consent Decree shall constitute or be
construed as a release or a covenant notlko sue regarding any claim
or cause of action against any person, firm, trust, joint venture,
partnership, corporation or other entity which is not a party bound
by this Consent Decree, as described in Section V above, for any
liability it may have arising out of or relating to the NWS. The
Settling Defendants and the United States expressly reserve the
rights to sue any person or entity other than the parties bound by
this Consent Decree as described in Section V above, with respect
to any matter, including claims relating to the Litigation Sites.

C. The covenant not to sue set forth in-Section VIII
above shall not extend to any person or legal entity other than the
Settling Defendants, their predecessors, and successors 1in
interest, and their subsidiaries, divisions, parent corporations,
shareholders, and affiliates, and all those listed under Section V

above, as Parties bound by this Consent Decree.
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D. The Settling Defendants hereby covenant not to sue
the United States for any 1liability for action taken and
expenditures made by the United Sﬁates, its agents and employees
prior to the Date of Entry in responding to the release or
threatened release of hazardous substances into the environment
from the NWS. Further, the Settling Defendants agree not to assert
any causes of action, claims, or demands against the United States
for reimbursement from the Hazardous Substances Superfund, 26
U.S.C. § 9507, including claims pursuant to Sections 111 and 112 of
CERCLA, 42 U.S.C. §§ 9611, 9612, or assert any other claims or
demands for sums paid in settlement of claims. This section shall
not be construed as precluding, in any sdbsequent action other than
enforcement of this Consent Decree, the assertion of (1) any
defense available to the Settling Defendants, or (2) any release or
covenant not to sue obtained in this Consent Decree.

E. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a CERCLA claim within the meaning of

40 C.F.R. § 300.25(4).

X. Clajims For Contrjibution
Pursuant to Sections 113(f) and 122(h) (4) of CERCLA, 42
U.S.Ce 8§ 9613(f) and 9622(h) (4), as amended by the Superfund
Amendments and Reauthorization Act of 1986, the Settling Defendants
have resolved their liability to the United sSstates as set forth in
this Consent Decree, and the Settling Defendants shall not be

liable for claims for contribution regarding the matters addressed
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in this Consent Decree. This settlement does not discharge the
liability of any other potentially responsible party which is not
a party bound by this Consent Decree, as described in Section V

above.

XI. Response Activitjes by Chemical & Pigment Company

A. In order to ﬁrevent recontamination of the NWS and the
rights-of-way of Sacramento Northern Railroad, Atchison, Topeka,
and Santa Fe Railway Company, and Southern Pacific Transportation
Company which transect the NWS by the release of hazardous
substances from the Nichols Road Facility, Chemical & Pigment
Company agrees to undertake appropriate remedial action at the
locations delineated as Surface Impoundment, South Field, and Dike
on Exhibit A hereto, in accordance with Section XI.C-K below.
"Appropriate remedial action" shall be defined as the activities
conducted in the areas delineated as Surface Impoundment, South
Field, and Dike on Exhibit A to ensure that soil movement shall not
occur such that any portion of the NWS becomes re-contaminated at
levels greater than California TTLC/STLC criteria after November
15, 1991, and that leaching shall not occur such that any portion
of the groundwater on the NWS becomes contaminated at levels
greater than applicable Federal and/or state environmental
standards, requirements, criteria, or limitations, including but
not limited to the Maximum Contaminant Levels established under the
Safe Drinking Water Act. Any appropriate remedial action by

Chemical & Pigment Company within the areas delineated as Surface
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Impoundment, South Field, and Dike on Exhibit A which meets or
exceeds the State of California TTLC/STLC criteria shall be deemed
to be consistent with the National Contingency Plan and in
compliance with Section 121 of CERCLA.
B. The TTLC/STLC criteria referred to above are:
STATE OF CALIFORNIA

THRESHOLD LIMIT CONCENTRATIONS
(WET WEIGHT BASIS)

TOTAL THRESHOLD SOLUBLE THRESHOLD
LIMIT CONCENTRATION LIMIT CONCENTRATION
PARAMETER (TTLC) - mg/kg (STLC) - mg/liter
Cadmium 100 1.0
Copper 2,500 25
Lead 1000 . 5.0
Zinc 5,000 250

C. Chemical & Pigment Company shall complete remedial action
in the Surface Impoundment by October 30, 1992, such that the soil
on the NWS will not become recontaminated at levels greater than
the TTLC/STLC criteria by soil movement and that the groundwater on
the NWS will not become contaminated at 1levels greater than
applicable Federal and/or £ state environmental standards,
requirements, criteria, or limitations, including but not limited
to the Maximum Contaminant Levels established under the Safe
Drinking Water Act. Chemical & Pigment Company agre;s that such
remedial action shall, at the minimum, provide for the same level
of protection to the so0il and groundwater on the NWS as that
provided by the Proposed Closure Plan for the Surface Impoundment.
If Chemical & Pigment cannot finalize its closure plan for the
surfaée impoundment by July 1, 1992, because the State of
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California Regional Water Quality Control Board has not approved a
proposed closure plan by such date, the date by which Chemical &
Pigment Company shall complete the remedial action of the Surface
Impoundment specified in Section XI.C of this Consent Decree shall
be adjusted to accommodate such a delay, but in no event shall such
date be adjusted beyond October 30, 1993.

D. Chemical & Pigment Company shall complete the
characterization of the soil in the South Field, the excavation and
stockpiling of contaminated soil in the South Field, the post-
excavation grading of soil in the South Field, and the verification
of the extent of soil in the South Field, as described in the
Revised Closure Plan and specified in S;ction XI.D.1-6 below, by
October 15, 1991. Chemical & Pigment Company shall:

1. Characterize the extent of soil below depths of 0-3
inches in Area A, Area B, and Area C in the South Field that
contains lead, zinc, cadmium, and/or copper in concentrations which
exceed the TTLC/STLC criteria before excavating soil from the South
Field as required by Section XI.D.2 of this Consent Decree. 1In
particular:

a. Chemical & Pigment Company shall excavate two
trenches, located perpendicular to each other, to a depth of ten
(10) feet in Area A; excavate two trenches, located perpendicular
to each other, to a depth of five (5) feet in Area B; and excavate
two trenches, located perpendicular to each other, to a depth of
ten (10) feet in Area C to evaluate the extent of contamination by

lead, zinc, cadmium, and/or copper, both laterally and vertically,
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in the soil in Area A, Area B, and Area C.

b. Chemical & Pigment Company shall collect soil
samples from each trench on twenty (20)-foot centers, at soil
intervals of two (2) feet from the bottom of each trench to the
surface, and analyze such soil samples, pursuant to procedures
specified by State of California regqulations, to determine the
extent of soil in Area A, Area B, and Area C, both laterally and
vertically, that contains lead, zinc, cadmium, and/or copper in
concentrations which exceed the TTLC/STLC criteria.

c. Chemical & Pigment Company shall excavate wider
and/or deeper trenches, and/or additional trenches, in Area A, Area
B, and Area C; collect additional soil s;mples on twenty (20)-foot
centers, at soil intervals of two (2) feet from the bottom of each
trench to the surface; and analyze such soil samples, pursuant to
procedures specified by State of cCalifornia regulations, if
necessary to determine the extent of soil in Area A, Area B, and
Area C, both laterally and vertically, that contains lead, zinc,
cadmium, and/or copper in concentrations which exceed the TTLC/STLC
criteria. j

2. Excavate all of the soil in the South Field that contains
lead, zinc, cadmium, and/or copper in concentrations ‘which exceed
the TTLC/STLC criteria and place such excavated soil in the
Stockpile Area by October 15, 1991. In particular:

a. Chemical & Pigment Company shall excavate all of the
soil in the South Field to a soil depth of three (3) inches and

place’ such excavated so0il in the Stockpile Area. Chemical &
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Pigment Company shall excavate the soil in the South Field to a
soil depth greater than three (3) inches where the results of
analyses of soil samples has shown that the soil contains 1lead,
zinc, cadmium, and/or copper in concentrations which exceed the
TTLC/STLC criteria. Drawings 3 through 16 in the Revised Closure
Plan indicate the soil at greater than three (3) inches depth in
the South Field which contains lead, zinc, cadmium, and/or copper
in concentrations which exceed the TTLC/STLC criteria. Chemical &
Pigment shall place this contaminated soil in the Stockpile Area.
Chemical & Pigment shall then collect additional soil samples from
the South Field and analyze such soil samples, pursuant to
procedures specified by State of Caiifornia regulations, as
described in the Revised Closure Plan to determine if soil remains
in the South Field which contains 1lead, 2zinc, cadmium, and/or
copper in concentrations which exceed the TTLC/STLC criteria.
Chemical & Pigment shall excavate any additional soil from the
South Field which contains lead, zinc, cadmium, and/or copper in
concentrations which exceed the TTLC/STLC criteria, which such
additional sampling and analfses show is necessary to achieve a
closure in which the concentrations of lead, zinc, cadmium, and/or
copper in the soil in the South Field do not exceed the TTLC/STLC
criteria. Chemical & Pigment shall place this contaminated soil in
the Stockpile Area.

b. Chemical & Pigment Company shall excavate all of the
soil in Area A, Area B, and Area C in the South Field which the

sampling and analyses performed pursuant to Section XI.D.1 of this
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Consent Decree indicate contain lead, zinc, cadmium, and/or copper
in concentrations which exceed the TTLC/STLC criteria and place
such excavated soil in the Stockpile Area.

3. Construct the Stockpile Area, place the contaminated soil
excavated from the South Field in the Stockpile Area, cover the
contaminated soil placed in the Stockpile Area, and construct a
berm around the Stockpile Area by October 15, 1991; and operate and
maintain the Stockpile Area in a manner that prevénts any migration
of contamination from the stockpile area. In particular:

a. Chemical & Pigment Company shall excavate all of the
soil from the Stockpile Area that contains lead, zinc, cadmium,
and/or copper in concentrations which exceed the TTLC/STLC criteria
before covering the soil in the Stockpile Area with a minimum 30-
mil polyethylene sheeting.

b. Chemical & Pigment Company shall cover the soil in
the Stockpile Area with a layer of a minimum 30-mil polyethylene
sheeting before placing the contaminated soil which is excavated
from the South Field in the Stockpile Area.

c. Chemical & Pigment Company shall place the
contaminated soil that is excavated from the South Field pursuant
to Section XI.D.2 and 6 of this Consent Decree on the éingle layer
of a minimum 30-mil polyethylene sheeting covering the soil in the
Stockpile Area and cover such contaminated soil with another single
layer of a minimum 30-mil polyethylene sheeting.

d. Chemical & Pigment Company shall anchor the

polyeéhylene sheeting that is placed under and over the
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contaminated soil in the Stockpile Area with sandbags.

e. Chemical & Pigment Company shall construct a berm
around the Stockpile Area sufficient to prevent lateral migration
from the Stockpile Area by October 15, 1991.

£. Chemical & Pigment shall replace or repair the
minimum 30-mil polyethylene sheeting that is placed under and over
the contaminated soil in the Stockpile Area if it tears, rips, or
deteriorates.

4. Grade the South Field after excavation of soil, pursuant
to Section XI.D. 2 and 6 of this Consent Decree, to restore the
existing drainage patterns in accordance with a pre-excavation
survey of the contours of the South Fieid by October 15, 1991.

5. Verify that the soil remaining in the South Field after
the contaminated soil 1is excavated from the South Field and
stockpiled does not contain lead, zinc, cadmium, and/or copper in
concentrations which exceed the TTLC/STLC criteria by November 15,
1991. 1In particular:

a. Chemical & Pigment Company shall collect soil
samples from 25% or thirty-ﬁwo (32) of the cells identified as
Cells 15 through 145 on Exhibit B hereto and analyze such soil
samples, pursuant to procedures specified by State of California
regulations, to determine if the soil in the South Field contains
lead, zinc, cadmium, and/or copper in concentrations which exceed
the TTLC/STLC criteria. Such analyses shall be conducted by a
laboratory certified by the State of cCalifornia Department of

Health Services.
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b. Chemical & Pigment Company shall collect soil samples
from each cell adjacent to a cell which the analysis performed in
Section XI.D.5.a or b of this Consent Decree indicates contains
lead, zinc, cadmium, and/or copper in concentrations which exceed
the TTLC/STLC criteria and analyze such soil samples, pursuant to
procedures specified by State of California regqulations, to
determine if the soil in the cells contains lead, zinc, cadmium,
and/or copper in concentrations which exceed the TTLC/STLC

criteria. Such analyses shall be conducted by a 1laboratory
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certified by the State of California Department of Health Services.
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c. Chemical & Pigment Company shall collect additional

soil samples from each cell which the analysis performed in Section

Wy
N

XI.D.5.a or b of this Consent Decree indicates contains lead, zinc,

-t
w0

cadmium, and/or copper in concentrations which exceed the TTLC/STLC

Y
-

criteria after conducting additional excavation of soil pursuant to

15

16 Section XI.D.6 of this Consent Decree and analyze such soil
17 samples, pursuant to procedures specified by State of California
18 regulations, to determine if the soil in the cells contains lead,
19 zinc, cadmium, and/or copper in concentrations which exceed the
20 TTLC/STLC criteria. Such analyses shall be conducted by a
21 laboratory certified by the State of california Départment of
29 Health Services.

23 6. Excavate all of the soil in each of the cells identified
94|l @8 Cells 15 through 145 on Exhibit B hereto which the verification
25 conducted pursuant to Section XI.D.5 of this Consent Decree
2% indicétes contains 1lead, zinc, cadmium, and/or copper in

N
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concentrations which exceed the TTLC/STLC criteria and place such
excavated soil in the Stockpile Area by November 30, 1991.
Chemical & Pigment Company shall continue this excavation of soil
and the post-excavation sampling and analyses of soil until it
verifies that it has excavated all of the soil in the South Field
that contains lead, zinc, cadmium, and/or copper in concentrations
which exceed the TTLC/STLC criteria.

E. Chemical & Pigment shall complete the capping of the Dike
and the areas surrounding the Dike, as described in the Revised
Closure Plan and specified in Section XI.E.1-6 below. Chemical &
Pigment shall:

1. Cap the areas surrcundiné the northern, western, and
southern slopes of the Dike, which are depicted on Exhibit A, with
asphalt concrete to a thickness of 1 1/2 inches by October 15,
1991.

2. Maintain the asphalt concrete cap on the areas
surrounding the northern, western, and southern slopes of the Dike,
as described in Section XI.E.l1 above, after it is installed so that
soil containing 1lead, zihc, cadmiun, and/or copper in
concentrations which exceed the TTLC/STLC criteria is not
discharged to the NWS. -

3. Cover the northern, western, and southern slopes of
the Dikae with a layer of temporary plastic sheeting, 0.006 to 0.010
inches thick, to prevent displacement of soil on the slopes of the
Dike, by October 15, 1991.

4. Maintain the temporary plastic sheeting on the
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northern, ‘western, '‘and southern slopes of the Dike in place, as
described in Section XI.E.3 above, after it is installed so that
soil containing 1lead, zinc, cadmium, and/or copper in
concentrations which exceed the TTLC/STLC criteria is not
discharged to the NWS, until Chemical & Pigment covers the
northern, western, and southern slopes of the Dike with a permanent
Hypalon liner as described in Section XI.E.5 below.

5. Cover the northern, western, and southern slopes of
the Dike with a permanent Hypalon liner, if permitted to do so by
the California Regional Water Quality Control Board, to prevent
displacement of soil on the slopes of the Dike, by October 30,
1992.

6. Maintain the Hypalon liner on the northern, western,
and southern slopes of the Dike in place, as described in Section
XI.E.5 above, after it is installed so that soil containing lead,
zinec, cadmium, and/of copper in concentrations which exceed the
TTLC/STLC criteria is not discharged to the NWS.

F. Chemical & Pigment Company shall provide splits of all
verification samples collecteé.pursuant to Section XI.D.5 above and
all of the data produced in collection and analysis of samples
pursuant to Section XI.D of this Consent Decree to Head,
Environmental Restoration Branch, Office of Environmental
Management, Code 181, P.O. Box 727, Western Division, Naval
Facilities Engineering Command, San Bruno, California 94066, within
five (5) working days of the date Chemical & Pigment Company takes

such samples or receives such data.
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G. The United States recognizes that if Chemical & Pigment
Company encounters volumes of soil which contain lead, zinc,
cadmium, and/or copper in concentrations which exceed the TTLC/STLC
criteria (which volumes are greater than anticipated in the Revised
Closure Plan) or encounters conditions of force majeure, Chemical
& Pigment Company could be delayed in completing the remedial
action specified in Section XI.D of this Consent Decree within the
dates required by such sections. If Chemical & Pigment Company
encounters such conditions or events, the dates prescribed in these
sections shall be adjusted to accommodate such conditions or events
with the understanding that the Chemical & Pigment Company is
committed to complete the remedial actioﬁ specified in Section XI.D
above before the Navy commences the remedial action on Parcels 572,
573, 574, 575, 576, and/or 579D on the NWS called for by its Final
Remedial Action Plan in December, 1991. In the event the results
of the analyses of soil samples performed pursuant to Section
XI.D.5 above indicate that soil in the South Field still contains
lead, zinc, copper, or cadmium in concentrations which exceed the
TTLC/STLC criteria on Novembeé 15, 1991, Chemical & Pigment Company
shall isolate such s0il and promptly excavate such soil to
eliminate the threat that such soils will migrate onto the NWS.

H. Chemical & Pigment Company shall complete the processing
of the stockpiled contaminated soil and decontamination of the
Stockpile Area, as specified in Section X.H.1-2 below. In
particular:

1. Chemical & Pigment Company shall process and remove
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all of the soil stockpiled in the Stockpile Area at a rate of 1,000
cubic yards per year.

2. After Chemical & Pigment Company has processed and
removed all of the soil placed in the Stockpile Area, Chemical &
Pigment shall decontaminate the Stockpile Area as specified in
Section XI.H.2.a-f below.

a. Chemical & Pigment Company shall remove and dispose
of the liners placed on the Stockpile Area.

b. Chemical & Pigment Company shall collect soil
samples from the Stockpile Area at the four (4) corners of the
Stockpile Area and from the surface of the Stockpile Area on
fifty(50)~-foot centers beginning at thé center of the Stockpile
Area and progressing outward toward the perimeters of the area.
Chemical & Pigment shall analyze such soil samples, pursuant to
procedures specified by State of cCalifornia regulations, to
determine the extent of soil in the Stockpile Area, both laterally
and vertically, that contains lead, zinc, copper, and/or cadmium in
concentrations which exceed the TTLC/STLC criteria.

c. Chemical & Pigﬁent Company shall excavate all of the
soil in the Stockpile Area that contains lead, zinc, cadmium,
and/or copper in concentrations which exceed the TTLC/STLC
criteria, and remove and process all such soil. Chemical & Pigment
shall then collect additional soil samples from the Stockpile Area,
pursuant to procedures specified by State of cCalifornia
regulations, as described in the Revised Closure Plan to determine

if soil remains in the Stockpile Area which contains lead, zinec,
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cadmium, and/or copper in concentrations which exceed the TTLC/STLC
criteria. Chemical & Pigment shall excavate any additional soil
from the Stockpile Area which contains lead, zinec, cadmium, and/or
copper in concentrations which exceed the TTLC/STLC criteria, which
additional sampling and analyses show is necessary to achieve a
closure of the Stockpile Area in which the concentrations of lead,
zinc, cadmium, and/or copper in the soil in the Stockpile Area do
not exceed the TTLC/STLC criteria, and remove and process all such
soil.

d. Chemical & Pigment Company shall verify that the
soil remaining in the Stockpile Area, after the contaminated soil
is excavated from the Stockpile Area ;nd removed and processed
pursuant to Section XI.H.2.a-c and £, does not contain lead, zinc,
cadmium, and/or copper in concentrations which exceed the TTLC/STLC
criteria by collecting soil samples from the Stockpile Area at each
of the four (4) corners of the Stockpile Area and from the surface
of the Stockpile Area on fifty(50)~-foot centers and analyzing such
soil samples, pursuant to procedures specified by State of
California regulations, to deéermine if the soil in the Stockpile
Area contains lead, zinc, cadmium, and/or copper in concentrations
which exceed the TTLC/STLC criteria. Such analyses shall be
conducted by a laboratory certified by the State of california
Department of Health Services.

e. Chemical & Pigment Company shall excavate all of the
soil in the Stockpile Area which the verification conducted

pursuant to Section XI.H.2.4 of this Consent Decree indicates
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contains lead, zinc, cadmium, and/or copper in concentrations which
exceed the TTLC/STLC criteria and remove and process such soil.
Chemical & Pigment shall continue this excavation and removal and
processing of soil in the Stockpile Area until it verifies that
none of the samples collected from each of the four (4) corners of
the Stockpile Area and from each of the surface samples of the
Stockpile Area contains lead, 2zinc, cadmium, and/or copper in
concentrations which exceed the TTLC/STLC criteria.
£. After Chemical & Pigment Company has verified that
it has excavated and removed and processed all of the soil in the
Stockpile Area that contains lead, zinc, cadmium, and/or zinc in
concentrations which exceed the TTLC/éch criteria, cChemical &
Pigment shall grade the Stockpile Area to restore the existing
drainage patterns in accordance with a pre-excavation survey of the
contours of the South Field.
I. In the event that Chemical & Pigment Company is prevented
from undertaking the remedial action specified in Section XI.A-C
above at the Surface Impoundment and/or the remedial action
specified in Section XI.A-B, b-E, and G-H above at the South Field
or the Dike because it cannot obtain any required permit or other
approval from any Federal and/or state agencies, Chemical & Pigment
Company shall undertake alternative interim remedial action at the
Surface Impoundment, South Field, and/or the Dike sufficient to
prevent recontamination of the NWS and the SNRR, ATSF, and SPTC
rights-of-way which transect the NWS by the release of hazardous

substances from the Chemical & Pigment facility by November 15,
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1991, and maintain such interim remedial action until permanent
appropriate remedial action can be undertaken.

J. If Chemical & Pigment Company determines to cease
operations at the Nichols Road Facility, Chemical & Pigment company
shall complete, or before ceasing operations provide for completion
of, the remedial action of the South Field and the Dike required by
Section XI.A-B, D-E, and G-I of this Consent Decree and complete,
or before ceasing operations provide for completion of, the
remedial action of the Surface Impoundment required by Section
XI.A-C and I of this Consent Decree.

K. The remedial activity set forth in this Section shall be
for the purpose of satisfying Chemical &.Pigment Company’s alleged
liability to the United States at the locations delineated as
Surface Impoundment, South Field, and Dike on Exhibit A attached,
and Chemical & Pigment Company’s alleged liability in (1) nuisance
and (2) trespass as alleged in the complaints. Upon completion of
said remedial action, the United States agrees that all claims for
nuisance and trespass alleged in the complaints against Chemical &
Pigment Company shall be subjéct to the covenants not to sue found
in Section VIII.

XII. Environmental Compliance i
Notwithstanding any other provision in this Consent
Decree, in undertaking the remedial action specified in Section XI
of this Consent Decree, Chemical & Pigment Company shall comply
with any applicable Federal and state environmental laws and

regulations.
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XIII. No Admission of Liabiljty

This Consent Decree shall not be considered an admission
of liability by the Settling Defendants or the United States for
any purpose other than the enforcement of this Consent Decree.
This Consent Decree shall not be admissible in any judicial or
administrative proceeding other than an action to secure Court
approval of or to enforce this Consent Decree or an action by the
Settling Defendants or their representatives or assignees against
any other party alleged to be liable to the Settling Defendants or
their representatives or assigns for contribution, defense costs,

or indemnification.

XIV. Successors ssigns
This Consent Decree shall be binding upon and inure to
the benefit of the Settling Defendants, their present, former and
future agents, servants, attorneys, representatives, directors,
officers, employees, affiliated companies, parent corporations,
subsidiaries, shareholders, successors and assigns, and other
persons and entities describe& in Section V above, and the United

States.

XV. cConstructjon of Consent Decree
Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by any of the Settling Defendants to
be responsible for the actions of the United States, or any other

defendant or party to the Litigation or any of their contractors,
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subcontractors, agents or employees in the implementation of the
selected remedies, whether or not such actions are negligent; (2)
except as may be provided for in Section XI with respect to the
Chemical & Pigment Company hereto, an arrangement by any of the
Settling Defendants for the disposal or treatment, or for the
transportation for the disposal or treatment, of hazardous
substances or hazardous wastes; or (3) any undertaking by ESI
Chemicals, Inc., or Earth Sciences, Inc., to be responsible for the
actions of Chemical & Pigment Company or any of its contractors,
subcontractors, agents, or employees in the implementation of the
response activities for the Nichols Road Facility under Section XI,

whether or not such actions are negligeﬂi.

XVI. Fees cost
In entering this Consent Decree, the Settling Defendants
have satisfied the United States’ claims for attorney’s fees and
costs as set forth in the complaints. Except as set forth above in
Section VI.E, each Party shall bear its own attorneys’ fees and
court costs incurred in the iitigation and with respect to the

preparation and execution of this Consent Decree.

XVII. Modifications

This Consent Decree constitutes the entire agreement
between the Settling Defendants and the United States regarding the
matters set forth herein and supersedes any and all prior

understandings, negotiations, or agreements between the parties
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and/or their attorneys. There shall be no modifications of this
Consent Decree except by a writing duly executed by or on behalf of

each of the parties and approval of this Court.

XVIII. Public Comment

The Parties agree and acknowledge that final approval
by the United States and entry of this Consent Decree is
subject to the requirements of Section 122(i) of CERCLA, 42
U.S.C. § 9622(i), and 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal
Register, an opportunity for public comment, and consideration
of any comments. The United States will publish the notice
promptly upon lodging of this Decree with the Court and will
promptly determine whether it gives final approval to the Decree
upon close of the public comment period. Having executed this
Consent Decree, the Settling Defendants are bound by this Consent
Decree unless and until final approval is denied by the United

States or the Court.

XIX. Continuing Jurisdiction Of The Court

The Court shall retain jurisdiction to enforce the
terms and conditions of this Consent Decree and to resolve
disputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

XX. A jcati to t ou
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Upon execution of this Consent Decree by all Parties and
completion of the public notice and comment requirements noted in
Section XVIII above, the Settling Defendants and the United States
shall jointly move the Court for approval of this Consent Decree
provided that comments received during the public comment period do
not reveal that entry of this Consent Decree is not within the best
interest of public health or the environment. The date on which
the Court enters an Order of approval shall be the "Effective

Date",

DATE UNITED STATES DISTRICT JUDGE
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WE HEREBY CONSENT to the entry of this Consent Decree,

subject to the specified public notice requirements.

FOR DEFENDANT O.E. COOPER

EL

O.E. Cooper

Aoy 2 ol

Barry é. Hovis
Adams, Sadler & Hovis .
Attorneys for O.E. Cooper

4
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FOR DEFENDANT CHEMICAL AND PIGMENT COMPANY

Chemical & Pigment Company

Robert G. Crow
Boornazian, Jensen & Garthe
Attorneys for Chemical & Pigment Company
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FOR DEFENDANT ESI CHEMICALS INC.

—_—

\‘.' ' e /j//""ﬁ ?

.nghffﬁﬁ/%/ﬁtelfC/C"3,4¢k§EffZ/C"’
ESI Chemicals Inc.

\ o

]
.

e ST wn

Ja‘es Peterson
Mahan & Peterson
Attorneys for ESI Chemicals, Inc.

Ny 4 Hritku

Patrick Charles Smith
Nancy Aptekar

Meadows, Smith, Lenker, Sterling & Davis

Attorneys for ESI Chemicals, Inc.
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FOR DEFENDANT EARTH SCIENCES, INC.
~

-

?
‘//’/‘}/"’" -0
- . _};-’ A {’
= Lol o o> z<

Earth Sciences, Inc.

Zacl (. W/Z/\w

ach/C. Miller
is, Graham & Stubbs
Attorneys for Earth Sciences, Inc.
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FOR PLAINTIFF UNITED STATES OF AMERICA:

Depa,tment»cf Justlce

U L /f/ _/..,.,__

“R&RRY M. HARTMAY

t1 A 1s*anr v

%n n%oénszen t@ 25 Surces
Divxsxon

U.S. Department of Justice

=l

JON A. MUELLER
Attorney, Environmental Enforcement
Section

WILLIAM T. McGIVERN
United States Attorney
Northern District of California

BY:
PAUL E. LOCKE
Assistant United States Attorney

- 42 -

Department of the Navy

J. MARTIN ROBERTSON
Senior Trial Attorney
Office of the General
Counsel
Litigation Office
washington, D.C. 20360~
5110
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FOR PLAINTIFF UNITED STATES OF AMERICA:

Department of Justice Department of the Navy

BARRY M. HARTMAN ~ . TIN ROBERTSON
Acting Assistant Attorney General \\\ Senior Trial Attorney
Environment & Natural Resources NOffice of the General

Division Counsel
U.S. Department of Justice Litigation Office
Washington, D.C. 20360~

5110

JON A. MUELLER
Attorney, Environmental Enforcement
Section

WILLIAM T. McGIVERN
United States Attorney
Northern District of California

sy \Gnl &, Mfeg

PAUN E. LOCKE
Assigtant United States Attorney
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WILLIAM W. WESTERFIELD, C#BK US.0Dis,mgry gg,
Environmental Enforcement Section RT
Environment and Natural Resources Division
P.0. Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-2810

G. CHRISTIAN ROUX, State Bar No. 102272 F!L E
PATRICK W. DENNIS, State Bar No. 106796 D
THOMAS J. P. McHENRY, State Bar No. 133003 JAN o
McCLINTOCK, WESTON, BENSHOOF, n ¢ 7997
ROCHEFORT, RUBALCAVA & MacCUISH CHARR y
444 South Flower Street, Fifth Floor NOQ;:LER& us D/'/' W"'EK/N
Los Angeles, California 90071 , ) mm”mﬁmémmhmww
Telephone: (213) 623-2322 FCay, ORNp

Attorneys for Defendant
GETTY OIL COMPANY

UNITED STATES DISTRICT COQURT
NORTHERN DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA,

Civil Action No.

Plaintiff, 83-5898 FMS

Civil Action No.
83-5896 FMS

vVS.

ALLIED CORPORATION, et al.,
(Consolidated cases)
Defendants.

AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIMS

UNITED STATES OF AMERICA,
Plaintiff,
vS.

CHEMICAL & PIGMENT COMPANY, et
al.,

Defendants.

AND RELATED CROSS-~CLAIMS AND
THIRD PARTY CLAIMS

o N N St Nt s sl s gt Nl N Nt S Soa? St Sas? ut St st N s Nt N s N? Nat St st Sut

STIPULATION AND ORDER FOR DISMISSAL OF
ACTION AS TO GETTY OIL COMPANY
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Pursuant to this Court's entry of the Consent Decree on
October 16, 1990: |

IT IS HEREBY STIPULATED by and between plaintiff, the
United States of America (“"United States"), by the authority of
the Attorney General of the United States, and defendant Getty 0il
Company ("Getty"), through its counsel of record herein, that the
parties authorize and agree that Getty should be dismissed with
prejudice from this action, entitled United States of America v.
Allied Corporation, et al., Nos. 83-5898, 83-5896 (consolidated
cases).

Dostube,

Dated: November L& ¢ 1990 WILLIAM W. WESTERFIELD, III
UNITED STATES ATTORNEY
ENVIRONMENTAL ENFORCEMENT SECTION

William W. Westerffeld, III

Attorney for Plaintiff
UNITED STATES OF AMERICA

Dated: November /

e

1990 G.. CHRISTIAN ROUX
PATRICK W. DENNIS
THOMAS J. P, MCHENRY
MCCLINTOCK BENSHOOF,
VA & MacCUISH

- . Christian Rou
Attgrneys for Defendéant
GETTY OIL COMPANY

* IT IS SO ORDERED.

Jang 199

Dated:

< - . Tiore
v :
TV

UNITED STATES DISTRICT COURT JUDGE
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(PROOF OF SERVICE - 1l0l13a, 2015.5 C.C.P.)

STATE OF CALIFORNIA ]
Iss.
COUNTY OF LOS ANGELES ]

I am employed in the County of Los Angeles, State of
California. I am over the age of 18 and not a party to the
within action; my business address is 444 South Flower Street,
Fifth Floor, Los Angeles, California 90071.

Oon January 4, 1991, I served the foregoing document(s)
described as STIPULATION AND ORDER FOR DISMISSAL OF ACTION AS TO
GETTY OIL COMPANY on the interested parties in this action by
placing a true copy thereof enclosed in a sealed enveldpe
addressed as follows:

(SEE ATTACHED SERVICE LIST)

X I placed such envelope with postage thereon fully prepaid
in the United States mail at Los Angeles, California.

X I am “readily familiar" with the firm's practice of
collection and processing correspondence for mailing. Under
that practice, it would be deposited with the U.S. Postal
service on that same day with postage thereon fully prepaid at
Los Angeles, California in the ordinary course of business. I
am aware that on motion of the party served, service is presumed
invalid if the postal cancellation date or postage meter date is
more than one day after the date of deposit for mailing in the
affidavit.

— I delivered such envelope by hand to the offices of the
addressees.

— I declare under penalty of perjury under the laws of the
State of California that the above is true and correct.

X I declare that I am employed in the office of a member of
the bar of this court at whose direction the service was_made.

PR Leal’ Shaw




SERVICE LIST

United States v. Chemical P ent Co., et-al.

United States v. Allied chemical Corporation, et al.
U.S.D.C. No. C-83-5898 FMS (CW)

William W. Westerfield, III, Esq. United States of America
Karen Dworkin, Esq.

Environmental Enforcement Section

Land & Natural Resources Division

P.0O. Box 7611

Ben Franklin Station

Washington, D.C. 20044

Richard L. Beal, Esq. United States of America
Environmental Enforcement Section

Land & Natural Resources Division

United States Department of Justice

301 Howard Street, Suite 870

San Francisco, California 94105

J. Martin Robertson, Esq. United States of America
Senior Trial Attorney

Dept. of the Navy

Office of the General Counsel

c/o Acumenics

Litigation Office

90 Montgomery, Sth Floor

San Francisco, California 94105

(415) 777-0283

Norman G. Crow, Esq. - CHEMICAL & PIGMENT
Norman Laforce, Esq. - COMPANY
Boornazian, Jensen & Garthe

300 Lakeside Drive, 16th Floor

P.0O. Box 12925

Oakland, California 94604

Zach C. Miller, Esq. ESI CHEMICALS
Anthony van Westrum, Esq.

Davis, Graham & Stubbs :

370 17th Street, Suite 4700

Denver, Colorado 80202

Michael L. Whitcomb, Esqg. Sacramento Northern
Jeff S. Asay, 'Esq. - Railroad Company
James C.E. Barclay, Esqg.

Union Pacific Railroad Company

5500 Ferguson Drive, Suite J

Los Angeles, California 90022
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Barry D. Hovis, Esq.

Adams, Sadler & Hovis

100 Pine Street, Suite 1250

San Francisco, California 94111

Barry Goode,bEsq.

Jane Elizabeth lLovell, Esqg.
McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

Ann Fingarette Hasse, Esq.
Charles Ferguson & Co., Inc.
One Sansome Street, Suite 3130
San Francisco, California 94104

Daniel E. Leach, Esq.

Berman, Berkley & Lasky

601 Montgomery Street, Suite 1015
San Francisco, California 94111

Patrick Charles Smith, Esqg.
Nancy A. Aptekar, Esq.

Meadow, Smith & Brown

425 California Street, Suite 1700
San Francisco, California 94104

Frederick Mahan, Esq.

James Peterson, Esq.

Mahan & Peterson, Inc.

601 California Street, #1500
San Francisco, California 94104

John Barg, Esqg.

Deborah J. Schmall, Esqg.

Elyse Axell, Esdg.
Landels,Ripley & Diamond

450 Pacific Avenue

San Francisco, California 94133

-

0.E. Cooper, James Cooper
and Elizabeth Cooper

Allied Chemical Corp. and
Allied-Signal Corp.

Southern Pacific
Transportation Company

Joe & Wilda Sobotka

ESI Chemicals, Inc.

ESI Chemicals, Inc.

Atchison, Topeka & Santa
Fe; Santa Fe Industries,
Inc.; Santa Fe Land
Inprovement Co.; and Santa
Fe So. Pacific Foundation
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ORIGINAL

WILLIAM W. w'f.s'rﬁzlaﬁg‘:g‘é ED
Environmental Enf ion
Environment and Natural Res ces Division

P.O.Box 7611
Ben Franklin Station

Washington D.C. 20044 KING ,."~.:

(202) 514-2810 .  RICHARDEN. WIEth o1 oo~
CLERK, 5 RICT OF CALIFORNIA RS

6. cHRIsTIAN Roux,NWHRNBAr No. 102272 717 19

PATRICK W. DENNIS, State Bar No. 1067396 -
THOMAS J. P. McHENRY, State Bar No. 133003 [ N
McCLINTOCK, WESTON, BENSHOOPF, ot o

ROCHEFORT, RUBALCAVA & MacCUISH i
444 South Flower Street, Fifth Floor
Los Angeles, California 90071
Telephone: (213) 623-2322

Attorneys for Defendant
GETTY OIL COMPANY

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

Civil Action No.
83-5898 FMS

UNITED STATES OF AMERICA,

Plaintiff,
Civil Action No.

vs. 83-5896 FMS

ALLIED CORPORATION, et al., (Consolidated Cases)

Defendants.

AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIMS

Plaintiff,
vs.

CHEMICAL & PIGMENT COMPANY, et
al.,

Defendants.

AND RELATED CROSS-CLAIMS AND

)
)
)
)
)
)
)
)
)
)
)
)
)
UNITED STATES OF AMERICA, )
)
)
)
)
)
)
)
)
)
)
;
THIRD PARTY CLAIMS )
)

STIPULATION AND ORDER FOR ENTRY OF CONSE} DECREE
W%
COPIZS MAILTD T¢

PARTIES OF RECORD

c:\wp\others.dmm\stip.brn '
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. IT IS HEREBY STIPULATED by and between plaintiff, the
United States of America ("United States"), by the authority of
the Attorney General of the United States, and defendant Getty 0il
Company ("Getty"), through its counsel of record herein, that the
parties authorize and'agree to the entry of the proposed Consent
Decree, which was previously lodged with this Court.

This stipulation 1is entered into by reason of the
following: )

1. The parties have executed and lodged a proposed
Consent Decree incorporating the terms of settlement of the above-
referenced matter with this Court, pending the period of public
comment provided for under 42 U.S.C. § .,9622(i) and 28 C.F.R.
§ 50.7 (true and correct copies of the Consent Decree and Notice
of Lodging are attached hereto as Exhibit a).

2. The Consent Decree was lodged in the Federal
Register, providing the opportunity for public comment on the
terms of the Consent Decree, pursuant to 42 U.S.C. § 9622(i), for
the 30-day period commencing on July 18, 1990, and ending on
August 17, 1990.

3. During this 30-day comment period, no written
comments, views, or allegations were received relating to the
proposed judgment.

/ /7
/7 /
/7 /
/ /7 /
/77

/77

c:\wp\others.dmm\stip.brn 2




1 . 4. The Attorney General does not withdraw its prior
. 2|l approval of the proposed Consent Decree.
3
4| Dated: September LZ, 1990. WILLIAM W. WESTERFIELD, III
UNITED STATES ATTORNEY
5 ENVIRONMENTAL ENFORCEMENT SECTION
6 ~
7 William W. Wester
8 Attorney for Plaintiff
United States of America
9| }7/
Dated: September (¥, 1990. G. CHRISTIAN ROUX
10 PATRICK W. DENNIS
THOMAS J.P. McHENRY
11 McCLINTOCK, WESTON, BENSHOOF,
ROCHEEORT ,» RUBALCAVA & MacCUISH
12 // Z
13 'i! l;
14 /G. Christian Roux /
. 15 Attorneys for Defendant
GETTY OIL COMPANY
16
17 IT IS SO ORDERED.
18 S, .
Dated: ) ) - oL
19 -
e ) : . : —
20 = - ,/ P s
T el et T
21 UNITED STATES: DISTRICT COURT JUDGE
22
23
24
25
26
27
® -

c:\wp\others.dmm\stip.brn
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RICHARD B. STEWART
Assistant Attorney General
Environment and Natural Resources Division

WILLIAM W. WESTERFIELD, III

Environmental Enforcement Section
Environment and Natural Resources Division
P.O.Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-2810

RICHARD L. BEAL
Environmental Enforcement Section
Land and Natural Resources Division
U.S. Department of Justice
9 301 Howard Street, Suite 870

San Francisco, California 941085
10  (415) 744-6491

0 ~N o 0o & O N

11 Attorneys for Plaintiff .

12 IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA
13
UNITED STATES OF AMERICA,

. 14
PLAINTIFF,
15

16

17 ALLIED CORPORATION,
et al.

v. Civil Action No.

83-5898 FMS

Civil Action No.
83-5896 FMS

18
DEFENDANTS ,
19 AND RELATED CRPOSS CLAIMS AND
IHIRD PARTY CLAIMS

"UNITED STATES OF AMERICA,

(Consolidated Cases)

20
21
22
23 -

,CHEMICAL & PIGMENT COMPANY,
24 ot al.

PLAINTIFF,
V.

Nt s’ s St Nt Nt Nl Vg P Nl CassF ot s Vgl N Nl Vil Vsl Nl it ot it ot

25 DEFENDANTS. )
AND RELATED CROSS CLAIMS AND )
26 THIRD PARTY CLAIMS )

. NOTICE OF LODGING OF CONSENT DECREE
WITH GETTY OIL COMPANY

FORM 08D-183
MAR 8}
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FORM 08D-183
MAR 83

NOTICE OF IODGING

Pursuant to 42 U.S.C.§9622 (i) and 28 C.F.R. §50.7, a
proposed Consent Decree'is concurrently being lodged with the
Court in this Civil Action, after being concurred to and signed
by counsel for the United States and Getty 0il Company. After
the requisite Federal Register Notice is publisheé, the time
period for comments has run, and the comments, if any, have beeni
evaluated, the Court will be further advised as to any action which
may be required by the Court at that time. During the pendency of
the Federal Register Notice comment period under 42 U.S.C. §9622 (i)

and 28 C.F.R. §50.7, no action should be taken by the Court.
Respectfully Submitted,

RICHARD B. STEWART

Assistant Attorney General
Environment & Natural resources
Division

. L A
/A 7

WILLIAM W. WESTERFIELD/ III
Environmental Enforcement Section
Land And Natural Resources Division
P.O.Box 7611

Ben Franklin Station

Washington, D.C. 20044

(202) 514-2810

NOTICE OF LODGING
-
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UNITED STATES DISTRICT COURT
FOR NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,

Civil Action No. 83-5898 FMS

Civil Action No. 83-5896 FMS
ALLIED CORPORATION,

et al (CONSOLIDATED CASES)

Defendants.
AND REILATED CROSS CLAIMS AND

THIRD PARTY CLAIMS
UNITED STATES OF AMERICA,

Plaintiff,

CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.

Defendants.
AND RELATED CROSS CLAIMS AND

THIRD PARTY CLAIMS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

WHEREAS, plaintiff, the United States of America
(United states), by the authority of the Attorney General of
the United States and at the request of the Department of
Defense, filed a complaint herein against Getty 0il Company
(Getty) under Section 107(a) of the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (”CERCLA”), 42

u.s.cC. é 9601 et seq., as amended by the Superfund Amendments
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and Reauthorization Act of 1986 (“SARA”), Pub. L. No. 99-499,
100 stat. 1613 (1986), seeking to recover costs previously
incurred and to:'be incurred in the future in responding to the

alleged release and threatened release of hazardous substances

on parcels of prgperty that are now part of the Naval Weapons
Station (NWS) in Concord, California;

WHEREAS, the United States has also alleged damages to
'natural resources at the NWS and seeks to obtain compensation
for such.damages under Section '107(a) (4) (C) of CERCLA, 42
U.s.C. § 9607 (a) (4)(C):

WHEREAS, parcel 575 at the NWS was “owned and operated”
by Getty within the meaning of Section 101(20) (A) of CERCLA, 42
U.S.C. § 9601(20) (A), prior to being taken by the United States
through condemnation and made a part of the NWS;

WHEREAS, it is alleged in the complaint that there were
releases of hazardous substances on parcel 575 during Getty'’s
period of ownership and operation, and that those releases have
and will cause the incurrence 6f response costs by the United
States;

WHEREAS, Getty contends that there is no evidence on
which liability by it for the contamination allegedly existing
at the NWS could be based and that a motion for summary
adjudication in favor of Getty based on the absence of such
evidence would be successful, but desires to settle this matter
without incurring further legal expenses or the delay and risks

that would be involved in moving for summary adjudication;
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WHEREAS, this settlement shall not be construed in any
way to be an admission of fault or liability by Getty for any
purpose; and

WHEREAS, pursuant to Section 1éz(g) of CERCLA, 42
U.S.C. § 9622(g) s Getty and United States have stipulated and

agreed to the making and entry of this Consent Decree;

IT IS THEREFORE AGREED BY AND BETWEEN THE UNITED STATES

AND GETTY, AND HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

I. .

DEFINITIONS

The following definitions shall apply to this Consent
Decree: ‘

A. YCERCLA” refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. §
9601 et _seqg., as amended by the Superfund Amendments and
Réauthorization Act of 1986, Public Law 99-499.

B. The "affected sites” refers to parcels 571, 572,
573, 574, 575, 576, 579D, and 581 at the Naval Weapons_station,
Concord, California.

C. #parties” refers collectively to all parties who
are signatories to this consent Decree.

D. The “entry” date shall be the date when this
Consent_ Decree is signed by the Court.

E. The term “days” shall mean calender days.




e

. ; F. Terms not otherwise defined herein shall have
2 their ordinary meaning unless defined in Section 101 of CERCLA,
3 ' 42 U.S.C. § 960i, or the National Contingency Plan, 40 C.F.R.
4 Part 300, in which case the definition in CERCLA or the NCP
S shall control. -~
6 ..
7 II. )
8 | * JURISDICTION
9 The complaint states a claim upon which relief may be
10 granted. This Court has jurisdiction over the subject matter
11 , of this action and over the parties, and venue is properly in
12 : this Court pursuant to Section 113(b) and (e) of CERCLA, 42
13 i U.S5.C. §9613(b) and (e) and 28 U.S.C. § 1345. .
i

. 14 ! III.
18] PUBLIC INTEREST
16 . The Court finds that entry of this Consent Decree is in
17 I the public interest and will expedite response action
18 . consistent with the National Cohtingency Plan.
19
20 ' Iv. )
21 : _ PARTIES BOUND
09 ' The provisions of this Consent Decree shall apply to
23 , and be binding upon the parties hereto, their respective
04 . officers, directors, agents, trustees, servants, employees, '
a5 : successo‘rs, assigns, attorneys, and all persons, firms, and
26 ‘: corporations acting under the control or direction of the

' parties. The undersigned repregentatives of Getty certify thgt
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they are fully authorized by Getty to enter into the terms and
conditions of this Consent Decree and to legally bind Getty.
The undersiqnedrrepresentatives of the United States certify
that they are collectively authorized éo enter into this
Consent Decree and to legally bind the United States, subject

to the provisions of Section XII of this Consepnt Decree.

v.
PAYMENT

A. Within 30 days of the entry of this Consent
Decree, Getty shall pay to the Defense Environmental
Restoration Fund the sum of $50,025. This payment shall be for
the purpose of satisfying Getty’s alleged liability under
Sections 106 and 107 of CERCLA at the affected sités, including
liability for natural resource damages, and shall not be
considered to be a penalty, fine or monetary sanction of any
kind.

B. The above-referenced payment shall be by certified
or cashier’s check payable to the Defense Environmental
Restoration Fund and shall be sent to: Deputy Assistant
Secretary of Defense (Environment), Room 3D833, Pentagon,
Washington, D.C. 20301-8000. A copy of the check shall be
provided to the Assistant Attorney General for the Environment
and Natural Resources Division, United States Department of

Justice, P.0O. Box 7611, Ben Franklin Station, Washington, D.C.
20044.
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cC. In the event that Getty should fail to pay any sum
due and owing under this Consent Decree, then without further
order of the Court this Consent Decree shall be considered an
enforceable judgment for purposes'of poét-judgment collection
in accordance with Federal Rule of Civil Procedure 69, and
other applicable authority. Should Getty fail to pay any
amount due and owing under this Consent Decree on a timely
basis, Getty shall be liable to the United States for interest
on the amount owed until the entire sum is collected and for
all costs and attorney fees incurred by tge United States in
collecting any sum owed. The rate of interest shall be the

same rate and calculated in the same manner as is set forth in

Section 107 (a) of CERCLA, 42 U.S.C. § 9607(a).

VI.
COVENANT NOQT TO SUE

A. Subject to the reservation of rights under Section
VII of this Consent Decree, upén payment by Getty of the amount
owed under this COns;nt Decree, the United States covenants not
to sue or take any other civil or administrative action against
Getty related to, or arising from, existing contamination at
the affected sites. This covenant not to sue inciudes claims
for natural resource damages and claims arising from the
removal-of hazardous substances from the affected sites in the
course 'of any response action taken pursuant to CERCLA.

B. In consideration of the foregoing covenant not to
sue and the other agreements contained in this Consent Decree,

-6 =
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Getty covenants not to sue the United States, its employees and
contractors for any liability arising out of any activity or
expenditure by tﬁem in responding to the release or threatened
release of hazardous substances af the NWS, including, but not
limited to, any claims for contribution or indemnification
alleged in Getty’s answer and counterclaim in this action.

?pon entry of this Consent Decree, Getty agrees to dismiss its

counterclaim against the United States.

VII.
RESERVATION OF RIGHTS

A. Nothing in this Consent Decree is intended to be
nor shall it be construed as a release or covenant not to sue
for any claim or cause of action, administrative or judicial,
at law or in equity, which the United States may have against
Getty for:

(1) any liability as a result of failure to make the
payments required by Section V of this Consent Decree; or (2)
any and all criminal liability.

B. Nothing in this Consent Decree shall constitute or
be construed as a release or a covenant not to sue regarding
any claim or cause of action against any person, firm, trust,
joint venture, partnership, corporation, or other entity not a
signatory to this Consent Decree for any liability it may have
arising out of or relating to the NWS. Getty and United States

expressly reserve the right to sue any person or entity other
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than the signatories to this Consent Decree with respect to any

matter, including claims relating to the affected sites.

VIII.
“  CONTRIBUTION PROTECTION
Upon payment of all monies due and owing the United
§tates under this Consent Decree, Getty will have resolved its
liability to the United States regarding the matters addressed
in this Consent Decree and, puréuant to Section 113(f) (2) of
CERCLA, 42 U.S.C. § 9613(f)(2), shall not be liable for any

claims for contribution regarding such matters.

IX.
NO ADMISSION OF LIABILITY

This Consent Decree shall not be considered an
admission of liability by Getty for any purpose other than the
enforcement of this Consent Decree. This Consent Decree shall
not be admissible in any judicial or administrative proceeding
other than an action to enforce this Consent Decree, or an
action by Getty or its representatives or assignees against any
other party alleged to be liable to Getty or its repre-
sentatives or assigns for contribution, indemnification, or
apportionment, or against Getty’s insurers, concerning the
obligation of the insurers to pay to Getty its defense costs in

this litigation and any sums paid by Getty to settle this

matter.
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X.
CONSTRUCTION OF DECREE
Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by Getty to be responsible for
the actions of the United States, any other defendant or any of

their contractors or subcontractors in the impléhentation of

the selected remedies, whether or not such actions are

negligent, or (2) an arrangement by Getty for the disposal or
treatment, or for the transportation for the disposal or

treatment, of hazardous substances or hazardous wastes.

XI.
MODIFICATIONS
There shall be no modification of this Consent Decree,
including modifications deemed necessary by the United States
or the Court as a result of public notice and comment, without

written agreement of all parties to the Consent Decree and the

Court.

X1II.
PUBLIC COMMENT
The parties agree and acknowiedge that final approval
by the United States and entry of this Consent Decree is
subject to the requirements of Section 122(i) of CERCLA, 42
U.s.C. § 9622(i), and 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal

Register, an opportunity for public comment, and consideration
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of any comments. Having executed this Consent Decree, Getty is
bound by this Consent Decree unless and until final approval is
denied by the United States or the Caxt.
XIII.
CONTINUING JURISDICTION OF THE COURT
The Court shall retain jurisdiction to enforce the
terms and conditions of the Consent Decree and to resolve
éisputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

DATE UNITED STATES DISTRICT JUDGE

WE HEREBY CONSENT to the entry of this Consent Decree,
subject to the specified public notice requirements.

FOR DEFENDANT FOUR STAR OIL & GAS COMPANY
F/K/A GETTY OIL

Attorney

- 10 -
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. (PROOF OF SERVICE - 1013a, 2015.5 C.C.P.)

STATE OF CALIFORNIA ]
1ss.
COUNTY OF 1LO8 ANGELES ]

I am employed in the County of Los Angeles, State of
California. I am over the age of 18 and not a party to the
within action; my business address is 444 South Flower Street,
Fifth Floor, Los Angeles, California 90071.

On September 28, 1990, I served the foregoing document(s)
described as STIPULATION AND ORDER FOR ENTRY OF CONSENT DECREE
on the interested parties in this action by plading a true copy
thereof enclosed in a sealed envelope addressed as follows:

SEE ATTACHED LIST

X I placed such envelope with postage thereon fully prepaid
in the United States mail at Los Angeles, California.

X_ I am "readily familiar" with the firm's practice of
collection and processing correspondence for mailing. Under
that practice, it would be deposited with U.S. postal service on
that same day with postage thereon fully prepaid at Los Angeles,
California in the ordinary course of business. I am aware that
on motion of the party served, service is presumed invalid if
postal cancellation date or postage meter date is more than one
day after date of deposit for mailing in affidavit.

- I delivered such envelope by hand to the offices of the
addressees.

—_ I declare under penalty of perjury under the laws of the
State of California that the apove is true and correct.

_X_ I declare that I am employed in the office of a member of
the bar of this court at whose direction the service was made.




SERVICE LIST

United States v. Chemical Pigment Co., et al.
U.s.D.C. No. C-83-5896 FMS (CW)

United States 'v. Allied Chemical Corporation, et al.
U.S.D.C. No. C-83-5898 FMS (CW)

Robert G. Crow, Esqg. .

Norman Laforce, Esqg.
Boornazian, Jensen & Garth

A Professional Corporation
Kaiser Center

300 Lakeside Drive, 16th Floor
P.0O. Box 12925

Oakland, California 94604

Gregory J. Hobbs, Jr., Esd.
Zachary C. Miller, Esq.
Anthony van Westrum, Esqg.
Davis, Graham & Stubbs

370 17th Street, Suite 4700
Denver, Colorado 80201-0185

Michael L. Whitcomb, Esgq.
Assistant General Solicitor
Union Pacific Railroad Company
5500 Ferguson Drive, Suite J
Los Angeles, California 90022

Barry D. Hovis, Esq.

Charlene Mitchell, Esq.

Adams, Sadler & Hovis

100 Pine Street, Suite 1250

San Francisco, California 94111

Barry Goode, Esqg.

Jane Elizabeth Lovell, Esq.
Carole Ungvarsky, Esqg.

McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center

San Francisco, California 94111

David W. Long, Esqg.

Southern Pacific Transportation
Southern Pacific Building

One Market Plaza

San Francisco, California 94105

CHEMICAL & PIGMENT
COMPANY

EARTH SCIENCES, INC.

SACRAMENTO NORTHERN
RAILROAD

O0.E. COOPER

ALLIED CHEMICAL
CORPORATION

ALLIED-SIGNAL, INC.

SOUTHERN PACIFIC

TRANSPORTATION COMPANY




- <

.

Ann Fingarette Hasse, Esq.
Charles Ferguson & Co., Inc.

One Sansome Street, Suite 3130
San Francisco, California 94104

Daniel E. Leach, Esq.

Joan Whitebook, Esq. .
Leach, McGreevy, Eliassen & Leach
1735 Pacific Avenue

San Francisco, California 91409

Patrick Charles Smith, Esq.
Nancy A. Aptekar, Esq.

SOUTHERN PACIFIC
TRANSPORTATION COMPANY

JOE AND WILDA SOBOTKA

ESI CHEMICALS, INC.

Meadows, Smith, Lenker, Sterling & Davis

425 California Street, Suite 1700
San Francisco, California 94104

Brian S. Haughton, Esq.

John F. Barg, Esqg.

Elyse Axell, Esq.

Landels,Ripley & Diamond

Hills Plaza

450 Pacific Avenue

San Francisco, California 94133

William W. Westerfield, III, Esq.
Environmental Enforcement Section
Land & Natural Resources Division

United States Department of Justice.

P.0O. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Richard L. Beal, Esq.

David B. Glazer

Environmental Enforcement Section
Land & Natural Resources Division
United States Department of Justice
100 Van Ness Avenue, Room 2239

San Francisco, California 94102

SANTA FE LAND IMPROVEMENT,
COMPANY, ATCHISON, TOPEKA
& SANTA FE RAILWAY COMPANY
and SANTA FE SOUTHERN
PACIFIC FOUNDATION

UNITED STATES OF AMERICA

UNITED STATES OF AMERICA




J. Martin Robertson

Department of the Navy

Office of the General Counsel
Litigation Office

524 Golden Gate Avenue, 2nd Floor
San Francisco, California 94102

John H. Ernster, Esqg.

ATSF Railway Company

Law Department '

5770 South Eastern Avenue

Los Angeles, California 90040

Frederick Mahan, Esq.

James Peterson, Esq.

Mahan and Peterson

601 California Street

Suite 1500

San Francisco, California 94108

R. Bruce Hoffe, Esqg.

Watson, Hoffe & Barbieri

P.O. Box 5001 '
Richmond, California 94805-2297

UNITED STATES OF AMERICA
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UNITED STATES DISTRICT COURT ,, v

FOR THE NORTHERN DISTRICT OF CALIF&%N&A U1991

RICHARD W, WIEHING

UNITED STATES OF AMERICA, ) CLERRK, US. DISTRIGT Lubir
plaintiff, ; NURTHERN GISTRICT OF CAUF.ANA
v. ; Civil Action No. 83-5898 FMS
ALLIED CORPORATION, et al. ;
) Civil Action No. 83-5896 FMS

Defendants )
AND RELATED CROSS CLAIMS AND )

THIRD PARTY CLAIMS - = ) (CONSOLIDATED CASES)

UNITED STATES OF AMERICA,

)

z

Plaintiff,
V.

CHEMICAL & PIGMENT COMPANY,
et al.,

Defendants
AND RELATED CROSS CLAIMS AND
TIHIRD PARTY CLAIMS

)
)
)
)
)
)
)
)
)
)
) ORDER
)

The United States and Sacramento Northern Railroad Company
have requested that the Court approve a consent decree entered
into between Sacramento Northern Railroad Company and the
United States. The Consent Decree has been lodged with the
Court for over thirty days and a notice of such lodging was
published in the Federal Register. The parties represent that
no comments have been submitted with respect to this consent
decree.

The Court having reviewed the Consent Decree and the
motion of the United States and Sacramento Northern Railroad
Company, and good cause appearing therefore

IT IS ORDERED, ADJUDGED, AND DECREED that the Consent
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Decree between the ﬁnited States and Sacramento Northern

Railroad Company is hereby approved and entered as a final

order of this Court.

Date: %/n/ .Jf,"//// , 1991

P

P

JUDGE FERNigl SMITH
- e,’(‘.'*\
C. '

@/

ORDER -2 -



UNITED STATES DISTRICT COURT
FOR NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
Civil Action No. 83-5898 FMS

Civil Action No. 83-5896 FMS
ALLIED CORPORATION,

et al., (CONSOLIDATED CASES)

Defendants.
AND RELATED CROSS CLAIMS AND
THIRD PARTY CILATMS

UNITED STATES OF AMERICA,
Plaintiff,

CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.,

Defendants.
AND RELATED CROSS CLAIMS AND
THIRD PARTY CILAIMS

L N N N I e g
L]

WHEREAS, plaintiff, the .United States of America
("United States”), by the authority of the Attorney Geperal of
the United States and at the requesﬁ of the Department of the
Navy, filed a complaint herein against Sacramento Northern
Railroad Company (”SNRR”) under Section 107(a) of the
Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (”CERCLA”), 42 U.S.C. § 9601 et seq., as
amended by the Superfund Amendments and Reauthorization Act of

1986 (”SARA”), Pub. L. No. 99-4%9+ 100 Stat. 1613 (1986),



seeking to recover costs previously incurred and to be incurred
in the future in responding to the alleged release and
threatened release of hazardous substances on parcels of
property that are now part of the Naval Weapons Station (”NWS”)
in Concord, California:

WHEREAS, the United States also alleged damages to
natural resources at the NWS and seeks to obtain compensation
for such damages under Section 107 (a) (4) (C) of CERCLA, 42
U.8.C. § 9607 (a) (4) (C);

WHEREAS, a certain SNRR right-of-way at the NWS was and
is ”"owned and operated” by SNRR within the meaning of Section
101(20) (A) of CERCLA, 42 U.S.C. § 9601(20') (A);

WHEREAS, the United States also alleged nuisance and
trespass at the NWS and seeks to obtain injunctive relief
requiring SNRR to undertake remediation to prevent the release
and threatened release of hazardous substances onto the NWS
from the adjacent SNRR right-of-way.

WHEREAS, it is alleged in the complaint that there were
releases of hazardous substancéé on and from this right-of-way,
and that those releases have ané will cause the incurrence of
response costs by the United States; -

WHEREAS, SNRR contends that iﬁ is not liable for the
contamination allegedly existing at the NWS, but desires to
settle this matter without incurring further legal expenses or
the delay and risks that would be involved in moving for

summary adjudication or going to trial on the merits:;



WHEREAS, this settlement shall not be construed in any
way to be an admission of fault or liability by SNRR for any
purpose; and

WHEREAS, pursuant to Section 122(g) of CERCLA, 42
U.S.C. § 9622(g), SNRR and the United States have stipulated

and agreed to the making and entry of this Consent Decree:

IT IS THEREFORE AGREED BY AND BETWEEN THE UNITED STATES

AND SNRR, AND HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

I.
DEFINITIONS

The following definitions shall apply to this Consent
Decree:

A. 7CERCLA” refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C.
§ 9601 et seqg., as amended by the Superfund Amendments and
Reauthorization Act of 1986, Public Law 99-499.

B. The ”affected siteéé refers to Parcels 572, 573,
574, 575, 576, 579D, and 581 at*the Naval Weapons Station,
Concord, California. -

C. ”Parties” refers collectively to all parties who
are signatories to this consent Decree.

D. The “Entry Date” shall be the date when this

Consent Decree is signed by the Court.

" E. The term ”“days” shall mean calender days.




F. “Final Remedial Action Plan” means the Plan
selected by the United States Department of the Navy on April
6, 1989, for the remediation of hazardous substance
contamination and the effects thereof on Parcels 572, 573, 574,
575, 576, 579D, and 581 on the Naval Weapons Station (”NwWs”),
Concord, California.

G. ”“Record of Decision” (”ROD”), means the Record of
Decision of the selection of the Final Remedial Action Plan by
the Uhited States Department of the Navy on April 6, 1989,
pursuant to Sections 104, 120, and 121 of the Comprehensive
Environmental Response, Compensation, and Liability Act, as
amended (”CERCLA”), in response to the release and threatened
release of hazardous substances on Parcels 572, 573, 574, 575,
576, 579D, and 581 on the NWS.

H. 7”SNRR” shall mean the Sacramento Northern Railroad
Company.

I. Terms not otherwise defined herein shall have their
ordinary meaning unless'defined in Section 101 of CERCLA, 42
U.S.C. § 9601, or the National Contingency Plan, 40 C.F.R. Part
300, in which case the definitién in CERCILA or the NCP shall

control. .

II.

JURISDICTION

The complaint states a claim upon which relief may be

granted. This Court has jurisdiction over the subject matter




of this action and over the parties, and venue is properly in
this Court pursuant to Section 113(b) and (e) of CERCLA, 42

U.S.C. §9613(b) and (e) and 28 U.S.C. § 1345.

III.
PUBLIC INTEREST
The Court finds that entry of this Consent Decree is in
the public interest and will expedite response action

consistent with the National Contingency Plan.

Iv.
PARTT BOUN

The provisions of this Consent Decree shall apply to
and be binding upon the parties hereto, their respective
officers, directors, agents, trustees, servants, employees,
successors, assigns, attorneys, and all persons, firms, and
corporations acting under the control or direction of the
parties. The undersigned representatives of SNRR certify that
they are fully authorized by SNRR to enter into the terms and
conditions of this Consent Decrée and to legally bind SNRR.
The undersigned representatives of the United States certify
that they are collectively authorized to enter into this
Consent Decree and to legally bind the United States, subject

to the provisions of Section XIII of this Consent Decree.




v.
DPAYMENT

A. Within 30 days of the entry of this Consent Decree,
SNRR shall pay to the Defense Environmental Restoration Fund
the sum of $13,360.00 plus $947.00 = $14,307.00. This payment
shall be for the purpose of satisfying SNRR’s alleged liability
under Section 107 of CERCLA at the affected sites, including
liability for natural resource damages, and shall not be
considered to be a penalty, fine or monetary sanction of any
kind.

B. The above-referenced payment shall be by check
payable to the Defense Environmental Rest;ration Fund and shall
be sent to: Deputy Assistant Secretary of Defense
(Environment), Room 3D833, Pentagon, Washington, D.C. 20301-
8000. Copies of the check shall be provided to the Assistant
Attorney General for the Environment and Natural Resources
Division, United States Department of Justice, P.0. Box 7611,
Ben Franklin Station, Washington, D.C. 20044 and identified as
United States v. Allied CO;goréﬁion, et al 90-11-3-26, and to
the Associate General Counsel (ﬁitigation), Office of the
General Counsel, Department of the Navy, Washington, D.cC.
20360.

C. In the event that SNRR should fail to pay any sum
due and owing under this Consent Decree, then without further
order of the Court this Consent Decree shall be considered an

enforceable judgment for purposes of post-judgment collection




in accordance with Federal Rule of Civil Procedure 69, and
other applicable authority. Should SNRR fail to pay any amount
due and owing under this Consent Decree on a timely basis, SNRR
shall be liable to the United States for interest on the amount
owed until the entire sum is collected and for all costs and
attorney fees incurred by the United States in collecting any
sum owed. The rate of interest shall be the same rate and
calculated in the same manner as is set forth in Section 107(a)

of CERCLA, 42 U.S5.C. § 9607 (a).

VI
REMEDIAL RELIEF

A. SNRR shall undertake the remediation which the Navy
determined must be undertaken on the SNRR right-of-way adjacent
to Parcels 576 and 579D on the NWS in the Final Remedial Action
Plan selected by the United States Department of the Navy on
April 6, 1989, and the ROD of April 6, 1989. Such remediation
shall consist of collection and analysis of samples and
excavation, removal, and dispogél of soil which exceeds either
the TTLC/STLC criteria or the séatistically above reference
area criteria specified in the Final Remedial Action Plan and
as required by Section 02100, Parts 1;4.6., 1.4.7, and 3.3. and
Section 02226, Part 3.3 of the 100 Percent Plans and

Specifications for the Sacramento Northern Railroad Right-of-

way.




B. The TTLC/STLC criteria referred to above are:

STATE OF CALIFORNIA
THRESHOLD LIMIT CONCENTRATIONS
(WET WEIGHT BASIS)

TOTAL THRESHOLD
LIMIT CONCEN-
TRATION (TTLC)-

SOLUBLE THRESHOLD
LIMIT CONCEN-
TRATION (STLC)-

PARAMETER ng/kg mg/ kg
Arsenic 500 5.0
Cadmium 100 1.0

Copper 2500 25

Lead 1000 5.0
Selenium 100 1.0

Zinc 5000 250

C. The statistically above reference area criteria

referred to above are:
STATISTICALLY ABOVE
REFERENCE AREA CRITERIA FOR SOIL
(DRY WEIGHT BASIS)

PARAMETER STATISTICALLY ABOVE REFERENCE
AREA CONCENTRATION
) ppm
Arsenic 544.2
Cadmium 12.7
Copper 344.6
Lead ——
Selenium -
Zinc 2,511.4

D. SNRR shall undertaké the remediation, which is
specified in the 100 Percent Pléns and Specifications for the
Sacramento Northern Railrocad Company Right-of-Way within three
(3) weeks of the date the Navy completes the excavation and
removal of soil from Parcel 579D on the NWS under the initial
contract for excavation, removal, and disposal of soil on

RASS’s 1, 2, and 3 on the NWS and complete remediation, which

is specified in these plans and specifications, within 30 days




of the date SNRR begins the remediation, assuming the pre-
conditions set forth in Paragraph VI.F below have been fully
met. The Navy shall give SNRR thirty days notice of mobilizing
a contractor to undertake the excavation, removal, and disposal
of soil on RASS’s 1, 2, and 3 on the NWS. SNRR shall
coordinate with the Navy to insure that cleanup on its right-
of-way is undertaken in a safe, environmentally protective, and
cost-effective manner.

E. The Navy shall undertake monitoring on the SNRR
right-of-way adjacent to Parcels 573, 574, 575, 576 and 579D on
the NWS for five years. The monitoring shall include the
collection of soil samples from the SNRR ;ight-of-way and the
analysis of such samples. The Navy shall give SNRR seven (7)
days notice of collecting such soil samples on the SNRR right-
of-way. SNRR shall grant the Navy the right to enter the SNRR
right-of-way to collect such soil samples. SNRR shall not be
required to undertake monitoring on the SNRR right-of-way
independent of the Navy’s monitoring.

F. SNRR shall not be réquired to undertake the
excavation, removal, and dispos;l of soil which exceeds either
TTLC/STLC criteria or the statistically above reference area
criteria specified in the Final Remedial Action Plan until
remediation is undertaken on the Chemical & Pigment Company

property, located at 600 Nichols Road, Pittsburg, California,

sufficient to prevent the release and threatened release of




hazardous substances onto the NWS from the Chemical & Pigment
Company facility.

G. During the five years following completion of the
remediation on the SNRR right-of-way, SNRR shall give the
Public Works Officer at NWS 30 days notice of mobilizing a
contractor to excavate soil, install or, remove culverts, or
alter or modify the drainage on its rights-of-way unless such
work must be undertaken on an emergency basis. If such work
must be undertaken on an emergency basis, SNRR shall give the
Public Works Officer at the NWS reasonable notice. Notice of
work performed on an emergency basis will be considered
reasonable if given within five (5) days éfter such work has
been performed.

H. The remediation specified herein shall be for the
purpose of satisfying SNRR’s alleged CERCLA liability to the
United States on the SNRR right-of-way, including SNRR’s
alleged liability in (1) nuisance and in (2) trespass.

I. Upon providing seven (7) days notice to SNRR, the
United States shall have the riéht to enter and inspect the
SNRR right-of-way for purposes of insuring compliance with this
Consent Decree. i

J. SNRR shall only be required to comply with the
terms of this Section VI if the United States undertakes
environmental response activities on the NWS.

K. The Navy will provide SNRR with the names of the

contractors retained to perform remedial activities on the NWS
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within a reasonable period after contracts to perform such work

for the Navy have been let.

VII.
COVENANT NOT TO SUE

A. Subject to the reservation of rights under Section
VIII of this Consent Decree, upon payment by SNRR of the amount
owed under this Consent Decree and completion of remedial
action on the SNRR right-of-way by SNRR, the United States
covenants not to sue or take any other civil or administrative
action against SNRR related to, or arising from, existing
contamination at the affected sites. This covenant not to sue
includes claims for natural resource damages, claims for
government response costs, and claims arising from the
investigation removal and remediation of hazardous substances
from the affected sites in the course of any response action
taken pursuant fo CERCLA.

B. In consideration of the foregoing covenant not to
sue and the other agreements céﬁtained in this Consent Decree,
SNRR covenants not to sue the Uéited States, its officers,
employees and contractors for any liability arising out of any
activity or expenditure by them in responding to the release or
threatened release of hazardous substances at the NWS,

including, but not limited to, any claims for contribution or

indemnification.
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VIII.
RESERVATION OF RIGHTS

A. Nothing in this Consent Decree is intended to be
nor shall it be construed as a release or covenant not to sue
for any claim or cause of action, administrative or judicial,
at law or in equity, which the United States may have against
SNRR for:

(1) any liability as a result of failure to make the
payments required by Section V of this Consent Decree: or (2)
any and all criminal liability.

B. Nothing in this Consent Decree constitutes a
covenant not to sue or otherwise limits the ability of the
United States to seek or obtain further relief from SNRR and
the covenant not to sue in Section VII above is null and void,
if the United States‘determines, based upon conditions at the
affected sites that were previously unknown to the United
States, or information received, in whole or part, after the
Effective Date, that response actions taken at the Parcels 572,
573, 574, 575, 576, 579D, and 581 on the NWS are not protective
of the public health or the envfronment.

C. Nothing in this Consent Decree shall constitute or
be construed as a release or a covenant not to sue regarding
any claim or cauée of action against any person, firm, trust,
joint venture, partnership, corporation, or other entity not a
signatory to this Consent Decree for any liability it may have

arising out of or relafing to the NWS. SNRR and the United
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States expressly reserve the right to sue any person or entity
other than the signatories to this Consent Decree with respect
to any matter, including claims relating to the affected sites.

D. The covenant not to sue set forth in Section VII
above, shall not extend to any person or legal entity other
than SNRR, its predecessors, and successors in interest, and
its subsidiaries, divisions, parent corporations, and
affiliates.

E. SNRR hereby remises and covenants not to sue the
United States for any liability for action taken and
expenditures made by the United States, its agents and
employees prior to the Entry Date in respéhding to the release
or threatened release of hazardous substances into the
environment from the NWS. Further, SNRR agrees not to assert
any causes of action, claims, or demands against the United
States for reimbursement from the Hazardous Substances
Superfund, 26 U.S.C. § 9507, including claims pursuant to
Sections 111 and 112 of CERCLA, 42 U.S.C. §§ 9611, 9612, or
assert any other claims or demands for sums paid in settlement
of claims. This paragraph shalf not be construed as
precluding, in any subsequent action other than enforcement of
this Consent Decree, the assertion of (1) any defense available
to SNRR, or (2) any release or covenant not to sue obtained in
this paragraph.

F. Nothing in this Consent Decree shall be deemed to

- 13 =-




constitute preauthorization of a CERCLA claim within the

meaning of 40 C.F.R. § 300.25(d).

IX.
CONTRIBUTION PROTECTION

Upon payment of all monies due and owing the United
States under this Consent Decree and performance by SNRR of
remedial actions required by the consent decree, SNRR will have
resolved its liability to the United States regarding the
matters addressed in this Consent Decree and, pursuant to
Section 113(£f) (2) of CERCLA, 42 U.S.C. § 9613(f)(2), shall not
be liable for any claims for contribution'regarding such

matters.

X.
NO_A SSION OF
This Consent Decree shall not be considered an

admission of liability by SNRR for any purpose other than the
enforcement of this Consent Deéfee. This Consent Decree shall
not be admissible in any judici;i or administrative proceeding
other than an action to enforce this Consent Decree, or an
action by SNRR or its representatives or assignees against any
other party alleged to be liable to SNRR or its representatives
or assigns for contribution, indemnification, or apportionment,

or against SNRR’s insurers, concerning the obligation of the




insurers to pay to SNRR its defense costs in this litigation

and any sums paid by SNRR to settle this matter.

XI.
CONSTRUCTION OF DECREE

Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by SNRR to be responsible for
the actions of the United States, any other defendant or any of
their contractors or subcontractors in the implementation of
the selected remedies, whether or not such actions are
negligent, or (2) an arrangement by SNRR for the disposal or
treatment, or for the transportation for the disposal or

treatment, of hazardous substances or hazardous wastes.

XII.
MODIFICATIONS
There shall be no modification of this Consent Decree,
including modifications deemed necessary by the United States
or the Court as a result of puﬁiic notice and comment, without
written agreement of all partie; to the Consent Decree and the

Court. -

XIII.
PUBLIC COMMENT
The parties agree and acknowledge that final approval

-

by the United States and entry of this Consent Decree is
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subject to the requirements of Section 122(i) of CERCLA, 42
U.S.C. § 9622(i), and 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal
Register, an opportunity for public comment, and consideration
of any comments. Having executed this Consent Decree, SNRR is
bound by this Consent Decree unless andvuntil final approval is

denied by the United states or the Court.

XIV. 7
CONTINUING JURISDICTION OF THE COURT
The Court shall retain jurisdiction to enforce the
terms and conditions of the Consent Decreé and to resolve
disputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

DATE UNITED STATES DISTRICT JUDGE

WE HEREBY CONSENT to the entry of this Consent Decree,

subject to the specified public notice requirements.

A
"

FOR DEFENDANT SACRAMENTOC NORTHERN RAILROAD COMPANY:

General Solicitor
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FOR PLAINTIFF UNITED STATES OF AMERICA:

npparfnanf of Justice

ol fo

3ADRY M, HARTMAM

twn Aggis an*

S L Ponmen QJ& r"(ﬁesour”es
Division

U.S. Department cf Justice

\a /f/L

JON A. 'MUELLER
Attorney, Environmental
Saction

Enforcement

JOSEFH P. RUSSONIELLO
United ctates Attcrney
Northern District of Califorrnia

By:

Assistant United States Attorney
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Department of the Navy

J. MARTIN ROBERTSON
Senior Trial Attorney
Office of Genaral Counsel
Litigation Office
Washington, D.C.
20360~5110



FOR PLAINTIFF UNITED STATES OF AMERICA:

Department of Justice

BARRY M. HARTMAN

Acting Assistant Attorney General

Environment & Natural Resources
Division

U.S. Department of Justice

JON A. MUELLER
Attorney, Environmental Enforcement
Section

WILLIAM T. McGIVERN
United States Attorney
Northern District of California

LS:.L;—C-Q*FE&
E

Assilstant United States Attorney
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Department of the Navy

. Je TIN ROBERTSON
“Sénior Trial Attorney
Office of the General
Counsel
Litigation Office
Washington, D.C. 20360~
5110
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RECCIVED

nov U4 1981
UNITED STATES DISTRICT COURT <
‘AT ‘NG
FOR THE NORTHERN DISTRICT OF cALIFBIGNY It % e

DISTRICT OF CALIFORNIA
UNITED STATES OF AMERICA, NORTHERN

Plaintiff,

v. Civil Action No. 83-5898 FMS

ALLIED CORPORATION, et al.

Civil Action No. 83-5896 FMS
Defendants .
AND RELATED CROSS CLAIMS AND

THIRD PARTY CTLAIMS
UNITED STATES OF AMERICA,

(CONSOLIDATED CASES)

FILED

NOV 1 31991

Plaintif€f,
v.

CHEMICAL & PIGMENT COMPANY, RICHARD W. WIEKIXG, CLERK
et al.,

Defendants

AND RELATED CROSS CLAIMS AND
THIRD PARTY CILAIMS

ORDER

N et Nt Nt Nt N S N’ Nns et Nn NP sl Nt et N Vi sl Nl Nt S NtV et et

Plaintiff, the United States of America and defendants
Atchison, Topeka, and Santa Fe Railway Company ("ATSF"), Santa
Fe Southern Pacific Foundation, now known as Santa Fe Pacific
Foundation ("Foundation"), Santa Fe Land Improvement Company,
now known as Catellus Development Corporation ("Catellus"),
and Santa Fe Industries, Inc., now known as SFP Properéies,
Inc. ("SFPPI") (collectively, "the Santa Fe defendants"), have
requested that the Court approve a consent decree entered into
between the Santa Fe defendants and the United States. The
Consent Decree has been lodged with the Court for over thirty
days and a notice of such lodging was published in the Federal

Register. The parties represent that no comments have been

B ak n

submitted with respect to this consent decree.




10
11
12

13
.14

15
16

17

The Court having reviewed the Consent Decree and the
motion of the United States and the Santa Fe defendants, and
good cause appearing therefore

IT IS ORDERED, ADJUDGED, AND DECREED that the Consent
Decree between the United States and the Santa Fe defendants,
is hereby approved and entered as a final order of this Court.

A

A
Date: /%f. % , 1991

(4
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UNITED STATES DISTRICT COURT

ERN
FOR THE NORTH DISTRICT wwb

UNITED STATES OF AMERICA,

LIP 03 1931
c OUERK, He® UTRIE SOWT 598 Fus
SAN FRANGISCQ

Civil Action No. 83-5896 FMS

Plaintiff,

ALLIED CORPORATION,

et al (CONSOLIDATED CASES)

Defendants,
AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIMS

UNITED STATES OF AMERICA,
Plaintiff,
CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.

Defendants
AND RELATED CROSS CLAIMS AND

THIRD PARTY CLAIM

W Nt Nt Ve s’ N et s Nt Vus Vil Nl Ve Nl et Vet Nl sl s sl Nt Nt etV Vat? Nns? st Nmi® P

WHEREAS, plaintiff, the United States of America
("United States"), by the authority of the Attorney General of
the United States and at the request of the Department of the
Navy, filed complaints herein against Atchison, Topeﬁa and Santa
Fe Railway Company ("ATSF"); Santa Fe Southern Pacific
Foundation, now known as Santa Fe Pacific Foundation
("Foundation"); Santa Fe Land Improvement Company, now known as
Catellus Development Corporation ("Catellus"); and Santa Fe
Induétries, Inc., now known as SFP Properties, Inc. ("SFPPI"),

under Section 107 (a) of the Comprehensive Environmental Response,
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Compensation, and Liability Act of 1980, 42 U.S.C. § 9601 et
seq., as amended by the Superfund Amendments and Reauthorization
Act of 1986, Pub. L. No. 99-499, 100 Stat. 1613 (1986) (CERCLA),
seeking to recover costs previously incurred and to be incurred
in the future in responding to the alleged release and threatened
release of hazardous substances on parcels of property which are
now part of the Naval Weapons Station, in Concord, cCalifornia
("NWS") and which were and are "owned and operated" by the United
States within the meaning of Section 101(20) (A) of CERCLA, 42
U.S.C. § 9601(20)(A). (Hereinafter, ATSF, the Foundation,
Catellus, and SFPPI are collectively referred to as "Santa Fe.")
The Foundation and Catellus "owned and operated" two of these
parcels, Parcels 571 and 573, on the NWS before the United States
acquired these parcels.

WHEREAS, the United States alleged damages to natural
resources at the NWS and seeks to obtain compensation for such
damages under Section 107(a)(4)(C) of CERCLA, 42 U.S.C. §
9607 (a) (4) (C);

WHEREAS, the United States also alleged nuisance and
trespass at the NWS and seeks to obtain injunctive relief
requiring ATSF to undertake remediation on two rights-of-way
which transect the NWS and which were and are "owned and
operated" by ATSF within the meaning of Section 101(20) (A) of
CERCLA, 42 U.S.C. § 9601(20)(A), to prevent the release and

threatened release of hazardous substances onto the NWS from the

CONSENT DECREE -2 -
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adjacent ATSF Rights-of-Way.

WHEREAS, Santa Fe filed counterclaims against the
United States and cross-claims against others seeking to recover
costs previously incurred and to be incurred in the future in
responding to the alleged release and threatened release of
hazardous substances on the two ATSF Rights-of-Way which transect
the NWS;

WHEREAS, ATSF alleged damages to the two ATSF Rights-
of-Way and seeks to obtain compensation from the United States
for such damages under Section 107(a) of CERCLA, 42 U.S.C. §
9607 (a);

WHEREAS, ATSF alleged nuisance and trespass on the two
ATSF Rights-of-Way and seeks to obtain compensation from the
United States for such nuisance and trespass;

WHEREAS, the United States alleged that the NWS has
been and continues to be contaminated by the release of hazardous
substances on and from the two ATSF Rights-of-Way and that the
releases have caused and will cause the United States to incur
response costs, and ATSF alleged that its two Rights~of-Way have
been and continue to be contamiﬂated by the release of hazardous
substances on and from the NWS and that the releases have caused
and will cause ATSF to incur response costs;

WHEREAS, ATSF and the United States each contends that
it is not liable for the contamination allegedly existing on the
other’s property.

WHEREAS, the United States Department of the Navy has

CONSENT DECREE -3 -
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selected a Final Remedial Action Plan (FRAP) to address hazardous
substance contamination on Parcels 572, 573, 574, 575, 576, 579D,
and 581 on the NWS in compliance with Section 121 of CERCLA. The
United States represents that it has submitted the FRAP to the
appropriate federal and state agencies for review and comment and
that no agency has objected to the FRAP. The Navy plans to
design and implement the remedial activities selected and set
forth in the FRAP relative to these parcels on the NWS.

WHEREAS, the United States and Santa Fe each desire
to settle these matters without incurring further legal expenses
or the delay and risks that would be involved in continuing to
pursue the litigation;

WHEREAS, this settlement shall not be construed in any
way to be an admission of fault or liability by Santa Fe or the
United States for any purpose;

WHEREAS, pursuant to Section 122(g) of CERCLA, 42
U.S.C. § 9622(g), Santa Fe and the United States have stipulated
and agreed to the making and entry of this Consent Decree;

IT IS THEREFORE AGREED BY AND BETWEEN THE UNITED STATES AND
SANTA FE, AND HEREBY ORDERED, ADJUDGED, AND DECREED AS FOLLOWS:
I.

DEFINITIONS
The following definitions shall apply to this Consent
Decree:
A. "Affected Sites" refers to Parcels 572, 573, 574,

575, 576, 579D, and 581 at the Naval Weapons Station, Concord,

CONSENT' DECREE -4 -




O 00 31 O Ut = W N =

L L o
W 00 =3 O O = W N = O

RRERBRRE

8 3 8

California.

B. "ATSF Rights-of-Way" refers to the two rights-of-
way which transect Parcels 572, 573, 574, 575, 576, and 579D on
the NWS and which are owned and operated by ATSF. These rights-
of-way are depicted on Exhibits Al and A2 to this Consent Decree.

c. "CERCLA" refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C. §
9601 et seq., as amended by the Superfund Amendments and
Reauthorization Act of 1986, Pub. L. No. 99-499.

D. "Days" means calendar days.

E. "Entry" date shall be thé date when this Consent
Decree is signed by the Court.

F. "Final Remedial Action Plan* means the Plan
selected by the United States Department of the Navy on April 6,
1989, for the remediation of hazardous substance contamination
and the effects thereof on Parcels 572, 573, 574, 575, 576, 573D,
and 581 on the Naval Weapons Station, Concord, California.

G. "Force majeure" is defined as any event arising
from causes beyond the control of ATSF, or its contractor,
subcontractors, agents, or consultants which delays or prevents
the performance of any obligation under Section V; of this
Consent Decree notwithstanding ATSF’s good faith efforts to avoid
the delay. The requirement that ATSF exercise "good faith
efforts to avoid the delay” includes using good faith efforts to
anticipate any potential force majeure event (1) as it is

occurring and (2) following the potential force majeure event,

CONSENT DECREE -5 -
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such that the delay is minimized to the greatest extent
practicable. When circumstances are occurring or have occurred
that delay or may delay the completion of any requirement under
Section VI of this Consent Decree, whether or not due to a force
majeure event, ATSF shall notify the Head, Environmental
Restoration Branch, Office of Environmental Management, Code 181,
Western Division, Naval Facilities Engineering Command, P.0. Box
727, San Bruno, California 94066, and Associate General Counsel
(Litigation), Office of the General Counsel, Department of the
Navy , Washington, D.C. 20360-5110, in writing within 10 days
after ATSF becomes aware of the force majeure event. The notice
shall state the anticipated length and cause of the delay, the
reasons why the delay is beyond the control of ATSF, which of the
tasks are directly affected by the delay, the measures taken
and/or to be taken to prevent or minimize the delay, and the
timetable by which ATSF intends to implement these measures and
any aspects of the event which may cause or contribute to an
endangerment to public health, welfare or the environment.
Economic hardship, normal inclement weather, increased costs of
performance, and the failure of ATSF to make timely application
for any reasonably anticipated required permits or approvals or
failure to provide all reasonably anticipated information
required therefor in a timely manner shall not be considered
events beyond the control of ATSF, its contractors,
subcontractors, agents, or consultants and shall not trigger the

force majeure provision.
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H. "Litigation" refers to United States v. Allijed
Corporatjon, et al., Civil No. C-83-5898 FMS, and United States

v. Chemjcal & Pigment Co., et al., Civil No. C-83-5896 FMS, in
the United States District Court for the Northern District of
california.

I. "NCP" refers to the National 0il and Hazardous
Substances Contingency Plan, 40 C.F.R. Part 300.

J. "Parties" refers collectively to all parties who
are signatories to this Consent Decree.

K. "RASS 2" refers to Remedial Action Subsite 2 as
defined in the Final Remedial Action Plan.

L. "RASS 3" refers to Remedial Action Subsite 3 as
defined in the Final Remedial Action Plan.

M. "Record of Decision" (“ROD") means the Record of
Decision of the selection of the Final Remedial Action Plan by
the United States Department of the Navy on April 6, 1989,
pursuant to Sections 104, 120, and 121 of CERCLA in response to
the release and threatened release of hazardous substances on
Parcels 572, 573, 574, 575, 576, 579D, and 581 on the NWS.

N. “Santa Fe" refers collectively to the Atchison,
Topeka and Santa Fe Railway Company ("ATSF"); Santa Fe Southern
Pacific Foundation, now known as Santa Fe Pacific Foundation
("Foundation"); Santa Fe Land Improvement Company, now known as
Catellus Development Corporation ("Catellus"); and Santa Fe
Industries, Inc., now known as SFP Properties, Inc. ("SFPPI").

0. "STLC* means the "Soluble Threshold Limit

CONSENT DECREE -7 -
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Concentration."

P. "TTLC" means the "Total Threshold Limit
Concentration."

Q. Terms not otherwise defined herein shall have
their ordinary meaning unless defined in Section 101 of CERCLA,
42 U,.S.C. § 9601, or the NCP, 40 C.F.R. Part 300, in which case
the definition in CERCLA or the NCP shall control.

II.
JURISDICTION

The complaints and amendments thereto, and Santa Fe’s
counterclaims and amendments thereto, state claims upon which
relief may be granted. This Court has jurisdiction over the
subject matter of this action and over the parties, and venue is
proper in this Court pursuant to Section 113(b) and (e) of
CERCLA, 42 U.S.C. § 9613(b) and (e) and 28 U.S.C. § 1345.

III.
PUBLIC INTEREST

The Court finds that entry of this Consent Decree is
in the public interest and will expedite response action
consistent with the NCP.

Iv.
P OUN

The provisions of this Consent Decree shall apply to
and be binding upon the parties hereto, their respective
officers, directors, agents, partners, parent and subsidiary

corporations, shareholders, affiliates, representatives,

CONSENT DECREE -8 -
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insurers, trustees, servants, employees, successors, assigns,
attorneys, and all persons, firms, and corporations acting under
the control or direction ;f the parties. The undersigned
representatives of Santa Fe certify that they are fully
authorized by Santa Fe to enter into the terms and conditions
of this Consent Decree and to legally bind Santa Fe. The
undersigned representatives of the United States certify that
they are collectively authorized to enter into this Consent
Decree and to legally bind the United States, subject to the
provisions of Section XIII of this Consent Decree.
V.
PAYMENT

A. Within ninety (90) days of the entry of this
Consent Decree, the United States shall pay to ATSF the sum of
Five Hundred Thousand Dollars ($500,000). This payment shall be
for the purpose of satisfying the United States’ alleged
liability under Section 107 of CERCLA for response costs and
damages incurred and to be incurred by ATSF with respect to
hazardous substances on the NWS and the ATSF Rights-of-Way and
for nuisance and trespass on the two ATSF Rights-of-Way, and
shall not be considered to be a penalty, fine, or monetary
sanction of any kind. "

B. The above-referenced payment shall be by check
payable to ATSF delivered to ATSF’s counsel, John F. Barg,
Landels, Ripley & Diamond, Hills Plaza, 350 Steuart Street, San

Francisco, California 94105-1250.

CONSENT DECREE -9 -
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VI.

-

REMEDIAL RELIEF
A. ATSF shall undertake appropriate remedial action
on the ATSF Rights-~-of-Way as specified in Section VI.A.1-6 below.
1. ATSF shall conduct the following pre-excavation

sampling and analysis of soils on the ATSF Rights-of-way.

a. Sampling Locations:

Create a grid system of cells approximately 20 feet by 20
feet in dimension. Locate one sample point in the center
of each cell in the grid. Sample all points in 6-inch
horizons from the surface. The deepest horizons to be
sampled are as follows:

RASS 2: 36-42 inches (7 total horizons sampled)

RASS 3: 6-12 inches (2 total horizons sampled)

"Surface" means the surface of the soil; therefore, where
kiln rubble or kiln debris is located atop the surface of
the so0il, sampling shall not begin until the kiln rubble
and kiln debris has been excavated and removed .

b. Sample Collectjon:

Collect one sample at each point and horizon for laboratory
analysis. Provide splits of all samples to the Navy.

c. Sample Analysis:

Analyze all samples in accordance with the following
criteria:

Analyze each sample for TTLCs for arsenic, cadmium,
copper, lead, selenium, and zinc and, as appropriate,
for STLCs for arsenic, cadmium, copper, lead,
selenium, and zinc. Analyze for STILCs only if the
TTLC analysis yields a concentration between the TTLC
value and 10 times the STLC value. That is, if the
sample either exceeds any TTLC or is lower than 10
times any STLC, do not analyze for STLCs. However, if
the sample does not exceed any TTLC, but falls between
the TTLC value and 10 times the STLC value, perform a
waste extraction test and analyze the STILCs.

CONSENT DECREE - 10 -




Analyze 10 percent of these samples, selected at

random, as split samples for quality assurance/
quality control.

Each location/horizon that exceeds any TTLC or STLC
shall be designated "contaminated." Each
location/horizon that does not exceed any TTLC or STLC
shall be designated uncontaminated.

Perform TTLC and STLC analyses in accordance with
C.C.R., Title 22, Article 11.

Provide copies of results of analyses of these samples
to the Navy within five (5) working days of the date
ATSF receives such results.

W 00 ~3 & G = W N =

2. ATSF shall excavate, remove, and dispose of any

Xiln rubble and kiln debris and any contaminated soils from the
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ATSF Rights-of-Way.
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3. ATSF shall perform post-excavation sampling and

vt
()

analysis of soils on the ATSF Rights-of-Way in accordance with

C.C.R., Title 22, Article 11, as reasonably necessary to confirm

b
o~

ot
[+

that any contaminated soils have been removed. ATSF shall

16|| provide splits of all samples to the Navy. ATSF shall provide
17!l copies of the results of the analyses of these samples to the
18({| Navy within five (5) working days of the date ATSF receives such
19!} results.
2 4. After excavating, removing, and disposing of any
21|| contaminated soils from the southernmost of the ATSF Rights-of-
22|] way, ATSF shall backfill, grade, and revegetate the s;uthernmost
23{| of the ATSF Rights-of-Way as necessary to prevent erosion of the
24|l ATSF Rights-of-Way and prevent migration of any contaminated
25]] soils from horizons more than 12 inches below the current surface

? 28| of the southernmost of the ATSF Rights-of-Way to the NWS (unless
27
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precluded by law), and as required by any applicable provisions
of the Endangered Species Act, the Clean Water Act, the Rivers
and Harbors Act of 1899, and other applicable law.

5. After excavating, removing, and disposing of any
contaminated soils from the northernmost of the ATSF Rights-of-

Way, ATSF shall Dbackfill, grade, and revegetate the

'northernmost of the ATSF Rights-of-Way as necessary to prevent

erosion of the ATSF Rights-of-Way and the NWS and to prevent the
migration of any contaminated soils from horizons more than 42
inches below the current surface of the northernmost of the ATSF
Rights-of-Way to the NWS (unless precluded by law), and as
required by any applicable provisions of the Endangered Species
Act, the Clean Water Act, the Rivers and Harbors Act of 1899, and
other applicable law.

6. In conducting the remedial action, ATSF shall
comply with any applicable Federal and state environmental laws
and regulations, including but not limited to any applicable
provisions of the Endangered Species Act, the Clean Water Act,
and the Rivers and Harbors Act of 1899. Any appropriate
remedial action by ATSF on the ATSF Rights-of-Way which meets or
exceeds the State of cCalifornia TTLC/STLC criteria shall be
deemed to be consistent with the National Contingency Plan and
in compliance with Section 121 of CERCLA. ATSF shall submit all
necessary proposals and permit applications to excavate and
remove contaminated soil from the ATSF Rights-of-Way and

backfill, grade, and revegetate the ATSF Rights-of-Way in

CONSENT DECREE - 12 -
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compliance with the Endangered Species Act, the Clean Water Act,
the Rivers and Harbors Act of 1899, CERCLA, California Fish &
Game Code, the California Water Code, and the Califorﬂia Health
& Safety Code to appropriate federal and/or state agencies and
the Department of the Navy by September 10, 1991. ATSF shall
send copies of such proposals and applications to the Head,
Environmental Restoration Branch, Office of Environmental
Management, Code 181, Western Division, Naval Facilities
Engineering Command, P.O. Box 727, San Bruno, California 94066,
and Associate General Counsel (Litigation), Office of the General
Counsel, Department of the Navy, Washington, D.C. 20360-5110.
B. The TTLC/STLC criteria referred to above are:

STATE OF CALIFORNIA
THRESHOLD LIMIT CONCENTRATIONS

SUBSTANCE TITLC mg/kg m ite
Arsenic 500 5.0
Cadmium 100 1.0
Copper 2500 25

Lead 1000 5.0
Selenium 100 1.0
Zinc S000 250

C. ATSF shall undertake the remediation on the
southernmost of the ATSF Rights-of-Way which is specified in
Section VI.A of this Consent Decree within three (3) Qeeks after
the date the Navy completes the excavation and removal of soil
from Parcel 579D on the NWS and complete remediation on the
southernmost of the ATSF Rights-of-Way which is specified in

Section VI.A of this Consent Decree within thirty (30) days of

CONSENT DECREE - 13 -
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the date ATSF begins such remediation, assuming tﬁe pre-
conditions set forth in Section VI.E below have been fully met
and subject to force majeure events and contingent upon timely
receipt of permits or concurrence of the appropriate agencies of
the United States and/or the State of California. ATSF shall
complete the remediation on the northernmost of the ATSF Rights-
of-Way which is specified in Section VI.A of this Consent Decree
within thirty (30) days after the date the Navy completes the
excavation and removal of soil from RASS 3 on the NWS, assuming
the pre-conditions set forth in Section VI.E below have been
fully met and subject to force majeure events and contingent upon
timely receipt of permits or concurrence of the appropriate
agencies of the United States and/or the State of California.
The Navy shall give ATSF thirty (30) days notice of mobilizing
a contractor to undertake the excavation, removal, and disposal
of soil on RASS 3 on the NWS, and the Navy shall give ATSF twenty
(20) days notice of its expected completion of the excavation and
removal of soil from RASS 3 on the NWS.

D. ATSF shall undertake monitoring of any soil on the
ATSF Rights-of-Way which exceeds the TTLC/STLC criteria after
ATSF completes the remediation required by Section VI.A of this
Consent Decree for five (5) years. The Navy may undertake
monitoring on the ATSF Rights-of-Way for five years. The
monitoring may include the collection of soil, plant, and animal
samples from the ATSF Rights-of-Way and the analysis of such

samples.
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E. Notwithstanding the provisions of Section VI.A,
C, and D, ATSF shall not be required to undertake the excavation,
removal, and disposal of soil which exceeds the TTLC/STLC
criteria specified in Section VI.A above until remediation is
undertaken on the Chemical & Pigment Company property, located
at 600 Nichols Road, Pittsburg, California, sufficient to prevent
the release and threatened release of hazardous substances onto
the NWS and onto the ATSF Rights-of-Way from the Chemical &
Pigment Company facility.

F. ATSF shall give the Public Works Officer at NWS
(Naval Weapons Station, Concord, Public Works Officer, Code 09,
Concord, California 94520) thirty (30) days notice of mobilizing
a contractor to excavate soil, install or remove culverts, or
alter or modify the drainage on the ATSF Rights-of-Way, unless
such work must be undertaken on an emergency basis, during the
five (5) years which follow the completion of the remediation on
the ATSF Rights-of-Way. If such work must be undertaken on an
emergency basis, ATSF shall give the Public Works Officer at the
NWS reasonable notice. The Navy shall give the Manager of
Environmental & Hazardous Materials Control at ATSF (The
Atchison, Topeka and Santa Fe Railway Company, 5770 South Eastern
Avenue, Los Angeles, California 90040) thirty (30) days notice
of mobilizing a contractor to excavate soil, install or remove
culverts, or alter or modify the drainage on the Affected Sites,
unless such work must be undertaken on an emergency basis, during

the five (5) years which follow the completion of the remediation
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on the Affected Sites. If such work must be undertaken on an
emergency basis, the Navy shall give the Manager of
Environmental & Hazardous Materials Control at ATSF reasonable
notice.

G. The remediation specified herein shall be for the
purpose of satisfying the parties’ alleged liability to each
other, including the parties’ alleged 1liability for (1)
nuisance, (2) trespass, and (3) response costs and natural
resource damages under CERCLA.

H. ATSF and the Navy shall coordinate and cooperate
with each other to insure that cleanup on the ATSF Rights-of-Way
and the NWS is undertaken in a safe and environmentally
protective manner. Specifically, and without limitation of the
foregoing, ATSF shall grant the Navy the right to enter the ATSF
Rights-of-Way to conduct the remediation on the NWS upon
reasonable notice to ATSF and upon the execution of releases and
waivers of liability substantially in the form attached hereto
as Exhibit B by each of the persons entering the ATSF Rights-of-
Way on behalf of the Navy. The Navy shall grant ATSF the right
to enter the NWS to conduct the remediation on the ATSF Rights-
Of-Way upon reasonable notice to the Navy and subsequent approval
by the Security Office at the NWS, and upon the e;ecution of
reléases and waivers of liability substantially in the form
attached hereto as Exhibit C by ATSF and each of the persons

entering the NWS on behalf of ATSF.
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VII.
COVENANTS NOT TO SUE

A. Subject to the reservation of rights under Section
VIII of this Consent Decree, upon ATSF’s completion of the
remediation of the ATSF Rights-of-Way, the United States
covenants not to sue or take any other civil or administrative
action against Santa Fe, its officers, employees, or contractors
for any claims related to, or arising from, existing
contamination at the Affected Sites or the ATSF Rights-of-Way.
This covenant not to sue includes claims for natural resource
damages and claims arising from the removal of hazardous
substances from the Affected Sites and the ATSF Rights-of-Way in
the course of any response action undertaken pursuant to CERCLA,

including, but not 1limited to, claims for contribution or

indemnification.
B. Subject to the reservation of rights in
Section VIII of this Consent Decree, upon the United States’

completion of remediation of its Affected Sites and payment of
the amount owed ATSF under Section V of this Consent Decree,
Santa Fe covenants not to sue or take any other civil or
administrative action against the United States, its officers,
employees, or contractors for any claims related to, or arising
from, existing contamination at the Affected Sites or the ATSF
Rights-of-Way. This covenant not to sue includes claims for
damages and claims arising from the removal of hazardous

substances from the Affected Sites and the ATSF Rights-of-Way in
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the course of any response action undertaken pursuant to CERCLA,
including, but not limited to, any claims for contribution or
indemnification.

c. The United States consents, upon the Court’s
approval of this Consent Decree, to the dismissal with prejudice
of all claims made by the United States against Santa Fe in this
Litigation. Nothing in this Section VII shall be deemed to limit

the United States’ rights pursuant to Section VIII below.

W 00 a9 O, L = W N

D. Santa Fe consents, upon the Court’s approval of
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this Consent Decree, to the dismissal with prejudice of all
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claims they made against the United States in this Litigation.

Nothing in this Section VII shall be deemed to limit Santa Fe’s
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rights pursuant to Section VIII below.

VIII.
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16 A. Nothing in this Consent Decree is intended to be
1711 nor shall it be construed as a release or covenant not to sue for
18{| any claim or cause of action, administrative or judicial, at law
19|| or in equity, which ATSF may have against the United States for
20i{l failure to make the payments required in Section V of this
2111 Consent Decree . -

22 B. Nothing in this Consent Decree is intended to be
23{] nor shall it be construed as a release or covenant not to sue for
24|l any claim or cause of action, administrative or judicial, at law
25]] or in equity, which the United States may have against ATSF for
26|| any and all criminal liability.

N
~
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c. Nothing in this Consent Decree shall constitute
a covenant not to sue or otherwise limit the ability of the
United States to seek or obtain further relief from ATSF and the
covenant not to sue in Section VII above is null and void, if the
United States determines, based upon conditions at the Affected
Sites or the ATSF Rights-of-Way that were previously unknown to
the United States, or information received, in whole or part,
after the Entry Date, that response actions taken on the ATSF
Rights~of-Way are not protective of the public health or the
environment.

D. Nothing in this Consent Decree shall constitute
a covenant not to sue or otherwise limit the ability of ATSF to
seek or obtain further relief from the United States and the
covenant not to sue in Section VII above is null and void, if
ATSF determines, based upon conditions at the Affected Sites or
the ATSF Rights-of-Way that were previously unknown to the ATSF,
or information received, in whole or in part, after the Entry
Date, that response actions taken on Parcels 572, 573, 574, 575,
576, or 579D on the NWS are not protective of the public health
or the environment on the ATSF Rights-of-Way.

E. Nothing in this Consent Decree shall constitute
or be construed as a release or a covenant not to sﬁé regarding
any claim or cause of action against any person, firm, trust,
joint venture, partnership, corporation, or other entity not a
signatory to this Consent Decree for any liability it may have

arising out of or relating to the NWS. Santa Fe and the United

CONSENT DECREE - 19 -

¥




© 00 ~J3 O v i L N e

N}go—uuuu—ano—luua—am
b W 0 =3 OO O > W= O

B3I 8RR

States expressly reserve the right to sue any person or entity
other than the signatories to this Consent Decree with respect
to any matter, including claims relating to the Affected Sites
and the ATSF Rights-of-Way.

F. ATSF hereby remises and covenants not to sue the
United States for any liability for action taken and expenditures
made by the United states or its agents and employees prior to
the Entry Date in responding to the release or threatened release
of hazardous substances into the environment from Parcels 571,
572, 573, 574, 575, 576, or 579D on the NWS. Further, ATSF
agrees not to assert any causes of action, claims, or demands
against the United States for reimbursement from the Hazardous
Substances Superfund, 26 U.S.C. § 9507, including claims pursuant
to Sections 111 and 112 of CERCLA, 42 U.S.C. §§ 9611 and 9612,
or assert any other claims or demands for <costs incurred in
satisfying its remedial obligations under Section VI of this
Consent Decree.

G. Except as provided in Section VIII.B above, the
United States hereby remises and covenants not to sue ATSF for
any liability for action taken and expenditures made by Santa Fe
or its agents and employees prior to the Entry Date in.responding
to the release or threatened release of hazardous substances into
the environment from the ATSF Right-of-Way.

H. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a CERCLA claim within the meaning

of 40 C.F.R. § 300.25(d).
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IX.
CONTRIBUTION PROTECTION -

A. Upon performance by ATSF of remedial actions
required by this Consent Decree, ATSF will have resolved its
liability to the United States regarding the matters addressed
in this Consent Decree and, pursuant to Section 113(f)(2) of
CERCLA, 42 U.S.C. § 9613(f)(2), shall not be liable for any
claims for contribution regarding such matters.

B. Upon performance by the United States of remedial
action required by this Consent Decree and payment of the amount
owed ATSF under Section V of this Consent Decree, the United
States will have resolved its liability to ATSF regarding the
matters addressed in this Consent Decree and, pursuant to Section
113(f) (2) of CERCLA, 42 U.S.C. § 9613(f)(2), shall not be liable
for any claims for contribution regarding such matters.

X.
NO ADMIS N A

This Consent Decree shall not be considered an
admission of liability by either party for any purpose other
than the enforcement of this Consent Decree. This Consent Decree
shall not be admissible in any judicial or administrative
proceeding between the parties hereto, other than in an action
to enforce this Consent Decree. This Consent Decree shall be
admissible in any other action , including without limitation
an action (1) by ATSF or its representatives or assignees against

any ' other party alleged to be 1liable to ATSF or its
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representatives or assigns, or (2) against ATSF’s insurers,
concerning the obligation of the insurers to pay to ATSF its
defense costs in this litigation and its response costs.
XI.
CONSTRUCTION OF DECREE

Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by ATSF to be responsible for the
actions of the United States, any other party, or any of their
contractors or subcontractors in the implementation of the
selected remedies, whether or not such actions are negligent, or
(2) an arrangement by ATSF for the disposal or treatment, or for
the transportation for the disposal or treatment, of hazardous
substances or hazardous wastes.

XII.
(o) c (o)

There shall be no modification of this Consent Decree,
including modifications deemed necessary by the United States or
the Court as a result of public notice and comment, without
written agreement of all parties to the Consent Decree and
approval by the Court.

XIII.
PU COMMEN

The parties agree and acknowledge that final approval
by the United States and entry of this Consent Decree is subject
to the requirements of Section 122(i) of CERCLA, 42 U.S.C. §

9622(i), and 28 C.F.R. § 50.7, which provides for notice of the
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lodging of this Consent Decree in the Federal Register, an
opportunity for public comment, and consideration of any
comments. Having executed this Consent Decree, Santa Fe is
bound by this Consent Decree unless and until final approval is
denied by the United States or the Court.
XIV.
CONTINUING JURISDICTION OF THE COURT

The Court shall retain jurisdiction to enforce the
terms and conditions of the Consent Decree and to resolve
disputes arising hereunder as may be necessary or appropriate for

the construction or execution of this Consent Decree.

DATE UNITED STATES DISTRICT JUDGE
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WE ‘HEREBY CONSENT to the entry of this Consent Decree,
subject to the specified public notice requirements.
FOR SANTA FE DEFENDANTS:

THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

"

e

.
By: . - S
S -

Its: Vice President - Law and General Counsel

CATELLUS DEVELOPMENT CORPORATION
(formerly SANTA FE LAND IMPROVEMENT COMPANY)
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By:
11

Its:
12
13

SANTA FE PACIFIC FOUNDATION (formerly
SANTA FE SOUTHERN PACIFIC FOUNDATION)

-t
L

1 %
By:
16
Its: %ZEJ‘/;@"
17
18
SFP PROPERTIES, INC.,
19|] (formerly SANTA FE INDUSTRIES, INC.)
20 j) v,’ ,,~7 P ;, pd
By: e o . s
all >’ e S S = -
Its: ¢_Vice President and General Counsel
2 —=
23
24
25
26

N
~
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WE HEREBY CONSENT to the entry of this Consent Decree,
subject to the specified public notice requirements.
FOR SANTA FE DEFENDANTS:

THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY

By:

Its:

CATELLUS DEVELOPMENT CORPORATION
(formerly SANTA FE LAND IMPROVEMENT COMPANY)

-

I

By: '

Its: \JEAXETHRY { /ite Pecsipedt Law ~

SANTA FE PACIFIC FOUNDATION (formerly
SANTA FE SOUTHERN PACIFIC FOUNDATION)

By:

its:

SFP PROPERTIES, INC.,
(formerly SANTA FE INDUSTRIES, INC.)

By:

Its:
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FOR UNITED STATES OF AMERICA:

Department of Justice Department of the Navy

BARRY M{ HARTMAN
Acting Assistant Attorney Genera

enior Trial Attorney

U.S. Department of Justice ffice of the General Counsel
Environmental & Natural Litigation Office
Resources Division Washington, D.C. 20360-5110

Sl

JON A. MUELLER
Attorney, Environmental Enforcement Section

WILLIAM T. McGIVERN
United States Attorney for Northern
District jjlifornia

PAUL E. LOCKE -
Assistant United States Attorney
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RELEASE AND WAIVER OF LIABILITY

The undersigned hereby acknowledges that he/she has been
advised that portions of two rights-of-way which transect Parcels
571, 572, 573, 574, 575, 576, and 579D of the Naval Weapons
Station, Concord, California, and which Atchison, Topeka, and
Santa Fe Railway Company owns and operates, have been
contaminated with substances, including arsenic, cadmlum, copper,
zinc, lead, and selenium, as more fully described in the Final
Report of the Remedial Investigation of Contaminant Mobility at
the Naval Weapons Station, Concord, California (January 1986) and
the Final Report of the Remedial Investigation of Contaminant
Mobility at Naval Weapons Station, Concord, California, Subtitle
Appendix 2.5-1986/87 Data (June 1988). The undersigned further
acknowledges that he/she has been advised that such substances
may be hazardous.

The undersigned, as an individual, hereby assumes liability
under Federal, State, and local laws, including but not limited
to laws for any act of his/hers which produces hazardous waste as
defined in the Resource Conservation and Recovery Act, as
amended, during or as a result of his/her entry on the ATSF
rights-of-way transecting Parcels 571, 572, 573, 574, 575, 576,
and 579D, of the Naval Weapons Station, Concord, Callfornla from
September 1991 to April 1993.

The undersigned, as an individual, hereby agrees to comply
with all applicable Federal, State, and local laws, including but
not limited to laws regulating the disposal, storage, and/or
transportation for disposal and/or storage of hazardous
substances generated by the undersigned and/or accumulated on the
boots and/or clothing of the undersigned during his/her entry on
the ATSF rights-of-way transecting Parcels 571, 572, 573, 574,
575, 576, and 579D, on the Naval Weapons Station, Concord, from
September 1991 to April 1993.

The undersigned, as an individual, releases ATSF from any
liability it may have under Federal, State, or local law for any
injury or claim incurred by the undersigned on, or as a result of
his/her entry on the ATSF rights-of-way transecting Parcels 571,
572, 573, 574, 575, 576, and 579D, on the Naval Weapons Station,
Concord, from September 1991 to April 1993.

The undersigned, as an individual, hereby waive any claims
which he/she may have against the United States under Federal,
State, or local law which may arise from his/her entry on
the ATSF rights-of-way transecting Parcels 571, 572, 573, 574,
575, 576, and 579D, on the Naval Weapons Station, Concord, from
September 1991 to April 1993.

EXHIBIT B



The undersigned does not purport to waive any claims which

the United States may have against Atchison, Topeka and Santa Fe
Railway Company.

Date Signature

(Name of Person signing] (Please Print)
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(ATSF or the undersigned] hereby acknowledges that it/he/she
has been advised that portions of Parcels 571, 572, 573, 574,
575, 576, and 579D of the Naval Weapons Station, Concord,
California, have been contaminated with substances, including
arsenic, cadmium, copper, zinc, lead, and selenium, as more fully
described in the Final Report of the Remedial Investigation of
Contaminant Mobility at the Naval Weapons Station, Concord,
California (January 1986) and the Final Report of the Remedial
Investigation of Contaminant Mobility at Naval wWeapons Station,
Concord, California, Subtitle Appendix 2.5-1986/87 Data (June
1988). The undersigned further acknowledges that it/he/she has
been advised that such substances may be hazardous.

[(ATSF or the undersigned] hereby assumes liability under
Federal, State, and local laws, including but not limited to
laws for any act of its/his/hers which produces hazardous waste
as defined in the Resource Conservation and Recovery Act, as
amended, during or as a result of its/his/her entry on Parcels
571, 572, 573, 574, 575, 576, and 579D, of the Naval Weapons
Station, Concord, California from September 1991 tosApril 1993.

(ATSF or the undersigned] hereby agrees to comply with all
applicable Federal, State, and local laws, including but not
limited to laws regulating the disposal, storage, and/or
transportation for disposal and/or storage of hazardous
substances generated by the undersigned and/or accumulated on the
boots and/or clothing of [ATSF representatives or the
undersigned] during its/his/her entry on Parcels 571, 572, 573,
574, 575, 576, and 579D, on the Naval Weapons Station, Concord,
from September 1991 to April 1993.

[(ATSF or the undersigned] releases the United States from
any liability it may have under Federal, State, or lccal law for
any injury or claim incurred by [ATSF or the undersigned) on, or
as a result of its/his/her entry on Parcels 571, 572, 573, 574,
575, 576, and 579D, on the Naval Weapons Station, Concord, from
September 1991 to April 1993.

(ATSF or the undersigned] hereby waive any claims which
it/he/she may have against the United States under Federal,
State, or local law which may arise from its/his/her entry on
Parcels 57}, 572, 573, 574, 575, 576, and 579D, on the Naval
Weapons Station, Concord, from Septamber 1991 to April 1993.

-

Date Signature

[Name of Person signing] (Please Print)
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UNITED STATES OF AMERICA,
Plaintifg,
Civil Action No. 83-5898 FMS

Civil Action No. 83-35896 FMS
ALLIED CORPORATION,

et al (CONSOLIDATED CASES)
D 2
AND RELATED CRQSS CLAIMS AND
THIRD PARTY CLAIMS k"}:'ia
UNITED STATES OF AMERICA, -SES )
' " 19an
Plaintif?, ARy, Y
Proy SLRK 37 A,

CONSENT DECHE®Y 55 3 ey )
L

-

e
CHEMICAL & PIGMENT COMPANY,
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et al.
Defendants
AND RELATED CROSS CLAIMS AND )

IHIRD PARTY CLAIM )

WHEREAS, plaintiff, the United States of America (United
States), by the authority of the Attorney General of the United
States and at the request of thae Department of Defense; filed a
complaint herein against Joseph and Wilda Sobotka (the
“Sobotkas”}) under Section 107(a) of the Comprehensive
Environmental Response, Compensation and Liability Act of 1980
("CERCLA”), 42 U.S.C. § 9601 et seg., as amended by the Superfund
Amendments and Reauthorizaticn Act of 1986 (SARA), Pub. L. No.




99-499, 100 Stat. 1613 (1986), seeking to recover costs

"

previouély incurred and to be incurred in the future in
rrespond;pg to the alleged release and th;eatene& ralease of
hazardo&s substances on parcels of property that ara now part of
the Naval Weapons Station (NWS) in Concord, California;

WHEREAS, the United States has also alleged damages to
natural raesources at the NWS and seeks to obtain compensaticn
for any such damages under Section 107(a) (4) (C) of CERCLA, 42
U.5.C. § 9607 (a) (4) (C):

WHEREAS, it is alleged that parcel 581 at the NWS was “owned
and operatad” by the Sobotkas within the meaning of Section
101(20)) (A) of CERCLA, 42 U.S.C. § 9601(20)(A), prior to being
taken by the United States through condemnation and made a part
of the NWS:;

WHEREAS, it is alleged in the complaint that hazardous
substances were disposed of on parcel 581 during the Sobotkas’
period of ownership and operation, and that those alleged
releases have and will cause the incurrence of respcﬁso costs by
the United States:;

WHEREAS, it is ailech that the Scbotkas accepted hazardous
substances for transportation and disposal on parcel 581 at the
NWS within the meaning of Section 107(4) of CERCLA, 42 U.S.C.

§ 9607(4):
WHEREAS, the Sobotkas contend that there is no evidence on

which liability by them for the contamination allegedly existing




at the NWS could be based and that a motion for summary
adjudication in favor of the Scbotkas based on the absence of
such evidence would be successful, but desire to settle this
matter without incurring further legal expenses or the delay and
risks that would be involved in moving for summary adjudication;

WHEREAS, this settlement shall not be construed in any
way to be an admission of fault or liability by the Scbotkas for
any purpcse; and

WHEREAS, pursuant to Section 122 of CERCLA, 42
U.S.C. § 9622, the Socbotkas and United States have stipulated and
agreed to the making and entry of this Consent Decrese:;

IT IS THEREFORE AGREED BY AND BET#EEN THE UNITED STATES
AND THE SOBOTKAS AND HEREBY ORDERED, ADJUDGED AND DECREED AS
FOLLOWS:

I.
QEFINITIONS

The following definitions shall apply to this Consent
Decree:

A. 7”"CERCLA” refers to the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.S.C.
§ 9601 et _seg., 2s amended by the Superfund Amendmencsnand
Reauthorization Act of 1986, Public Law 99-499.

B. The "Affected Sites” refers to parcels 571, 572,

573, 574, 575, $76, 579D, and 3831 at the Naval Weapons Station,

Cconcord, California.




C. "Parties” refars collectively to all parties wha
are signatories to this consent decree.

D. “The 7“Entry” or 7"Effective” date shall be the date when
this Consent Decree is signed by the Court.

E. The term ”"days” shall mean calender days.

F. Terms not otherwise defined herein shall have
their ordinary meaning unless defined in Section 101 of CERCLA,
42 U.S.C. § 9601, or the Naticnal Contingency Plan, 40 C.F.R.
Part 300, in which case the definition in CERCLA or the NCP

shall control.

II.
JURISDICTION
The complaint states a claim upon which relief may be
granted. This Court has jurisdiction over the subject matter
of this action and over the parties, and venue is properly in
this Court pursuant to Section 103(b) and (e) of CERCLA, 42

U.S.C. § 9613(b) and (e) and 28 U.S.C. § 1345.

III.
PUBLIC INTEREST
The Court finds that entry of this Consent Daecree is in
the public interest and will expedite response acticn

consistent with the Naticnal Contingency Plan.



Iv.

PARTIES BOUND
The provisions of this Consent Decree shall apply to
and be binding upon the parties hereto, their respective
officers, directors, agents, trustees, saervants, employees,
successors, assigns, attorneys, and all persons, firms, and
corporations acting under the control or direction of the

partiaes.

v.
PAYMENT .

A. Concurrent with entry of this Ccnscﬁt Decree, the
Sobotkas, solely through their insurance carriers, shall pay to
the United States the sum of $250,000. This payment shall be for
the purpose of satisfying the Sobotkas’ alleged liability under
Section 107 of CERCLA at the Affected Sites and shall not be
considered to be a penalty, fine or monetary sanction of any
kind.

8. The above-referenced payment shall be by certified
or cashier’s check or checks payable to the Defense Environmental
Restoration Fund and shall be sant to: Deputy Assistant
Secratary of Defense (Environment), Room 30833, Pentagen,
Washington, D.C. 20301-8000. A copy of the check shall be
provided to the Assistant Attorney General for the Environment
and Natural Rescurces Division, United States Department of

Justica, P.0. Box 7611, Ben Franklin Station, Washington, D.C.



20044, and shall be identified by reference to the action styled
Gnited staces v, Allied Corp.. et al, 90-11-1-26.

C. The amuunt spacified in paragraph A above is being paid
by the Sobotkas to resolve tiheir dlleged liability te the iinited
States at the Affected Sites. Pursuant to 42 U.S.C. Sections
9613 (#)(3) and $6272(h)(4), =his Consent Decree dcaes not discnarcje
the liability of any other potentially respansible party which s
noT a party to this Consent Jecree. Howevel, the settlemens
amount specifiad in paragraph A akbove reduces the pctent:ial
liapilicy for resepconza costs and natural resource damages at PASS
4 of the other defendants aileyed by the United Statas g be '
liable fcr such costs ard damages by the amount of the
setrlement. Nothing in this Consent Decree, however, shall L.m.ic
thne apility of the Unitaed Statas to apply the entire $250,23¢C
ard any accrued interest, towards perfurmance of responee ac®'aIns

at any aof the .:itigation s:.tes.

VT.
CIRTIFICATION TTLLNG OEFENDAN
The Sobotkas certify that te the best of cheir knéwledqe arz
Selief they have fully and accurately disclosed to the Cnitad
States all information wurrently in their possegeian and in “-e
passessicn of their agents, which relates 11 3iny wav <o thelrs
finances and/or their ability o pay response =cos¢s in th:s

macter. Until payrment of =he =cfal a=mount of 53%0,7°070 s

Sompletad, the Sobctkas 3nall CIntifniue %o sake avaiiable =2 -Re



United States, upon reasonable request, any additiocnal financ:ial
records not already furnished to the United States, including,
but not limited to, federal, state and local tax filings, and
financial statements prepared by them or their agents prior to
the date of such request. The Sobotkas have previously furnished
such information to the United States subject to a
confidentiality agreement and it is understood that any
additional informaticn, if requestad, shall be subject to the
sama confidentiality agreement. The United States expressly
conditions its consent to this Dacree on the accuracy of the

foregoing representations.

VII.
CQVENANT NOT TO SUE
A. Subject to the reservation of rights under Section
VIII of this Consent Decree, upon payment by the Sobotkas throuén
their insurance carriers of the amount owed under this Consent
Decrea, the United States covenants not to sue or take any other
civil or administrative action against the Sobotkas related to,
or arising from, existing contamination at the Affected Sites.
This covenant not to sue includes claims arising from the removal
of hazardous substances from the affected sitas in the course of
any response action taken pursuant to CERCLA including clains
based upon conditions at the Affected Sites that were previocusly
unknown to the United States, claims for natural resource

damages, nuisance and trepass.




B. In consideration of the foregoing covenant not to
sue and the other agreements contained in this Consent Decree,
the Scbofkas covenant not to sue the United States, its employeés
and contractors for any liability arising out of any activity or
expenditure by them in respending to the release or threatened
release of hazardous substances at the NWS, inecluding, but not
limited to, any claims for contribution or indemnification
alleged in the Sobotkas’ answer and countaerclaim in this action.
Upon entry of this Consent Decree, the Scobotkas agree to dismiss
their counterclaim against the United States.

C. This covenant not to sue shall not extend to any person
or legal entity other than the Scbotkas, their assigns,
predecessors, and successors in interest.

D. The Sobotkas hereby remise and covenant not to sue the
United States for any liability for action taken and expenditurss
made by the United States, its agents and employees prior to the
Effective Date in responding to the release or threatanaed release
of hazardous substances into the environment from the NWS.
Further, the Socbotkas agree not to assert any causes of action,
claims, or demands against the United States for reizbgrsement
from the Hazardous Substances Superfund, 26 U.S.C. § 9507,
includiﬁg-claims pursuant to Sections 111 and 112 of CERCLA, 42
U.S.C. §§ 9611, 9612, or assert any other claims or demands fcr
sums paid in settlaement of claims which arise prior to the
Effective Date. This paragraph shall not be construed as

precluding, in any subsequent action other than enforcement of




this Consent Decree, the assertion of (1) any defense available
to the Sobotkas, or (2) any release or covenant not to sue
obtained in this paragraph.

E. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a CERCLA claim within the meaning

of 40 C.F.R. § 300.25(4).

VIII.
RESERVATION OF RIGHTS

A. Nothing in this Consent Decree is intended to be
nor shall it be construed as a release or covenant not to sue .
for any claim or cause of action, administrativc or judicial, at
law or in equity, which the United States may have against the
Sobotkas for:

(1) any liability as a result of failure to make the

payments required by Section V of this Consent Dedrec: or (2)
any and all criminal liability.

B. Nothing in this Consent Dacree shall constitute or be
construed as a release or a covenant not to sue regarding
any claim or cause of action against any person, firm, trust,
joint venture, partnership, corporation, or other entity not a
signatory to this Consent Decree for any liability it may have
arising out of or relating to the NWS. The Sobotkas and the
United States expressly reserve the right to sue any person or

entity other than the signatories to this Consent Decree with



respect to any matter, including claims relating to the Affectad
Sites.
ET IX.
CONTRIBUTION PROTECTION
Upon payment of all monies due and owing the United

States under this Consant Decree, the Sobotkas will have resolved
their liability to the United States regardiné the matters
addressed in this Consent Daecree and, pursuant to Section
113(£)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), shall not be liable

for any claims for contribution regqarding such matters.

X.
NQ ADMISSION OF LIABILITY

This Consent Decree shall not be considered an admission of
liability by the Sobotkas for any purpose other than the
enforcement of this Consent Decree. This Consent Decree shall
not be admissible in any judicial or administrative proceeding
other than an action to enfcrco:this Consent Decree, or an acticn
by the Sobotkas or their representatives or assignees against any
other party alleged to be liable to the Socbotkas or their
representatives or assigns for contribution, indemnifiéation, or
apportionment, or against the Sobotkas’ insurers, concerning the
obligation of the insurers to pay the Sobotkas’ daefense costs in

this litigation and any sums paid by the Scbotkas to settle this

natter.

- 10 =



XIQ

CONSTRUCTION OF DECREE

Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by the Sobotkas to be responsible
for the actions of the United States, any other defendant or any
of their contractors or subcontractors in the implementation of
thae selected remedies, whether or not such actions are negligent,
or (2) an arrangement by the Sobotkas for the disposal or
treatment, or for thae transportaticn for the dispoesal or

treatment, of hazardous substances or hazardous wastes.

XII.
MQOIFICATIONS
There shall be no modification of this Consent Decree,
including modifications deemed necessary by the United States
or the Court as a result of public notice and comment, without
Written agreement cf all parties to the Consent Decree and the

Court.

XIII.
EUBLIC COMMENT
Thdbparties agree and acknowledge that final approval
by the United States and entry of this Consaent Decree is
subject to the requirements of Section 122(i) of CERCLA, 42
U.S.C. § 9622(i), and 28 C.F.R. § S50.7, which provides for

notice of the lodging of this Consent Decree in the Federal

< 11 =



Register, an opportunity for public comment, and consideraticn
of any comments. Having executed this Consent Decree, the
Socbotkas are bound by this Consent Decree unless and until firal

approvalfis’denied by the United States or the Court.

XIV.
CONTINUING JURISDICTION QF THE COURT
The Court shall retain jurisdicticn to enforce the
terms and conditicns of the Consent Decree and to resolve
disputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

SEP 17 1990 FERN M. SMITH

DATE UNITED STATES DISTRICT JUDGE

WE HEREBY CONSENT to the entry of this Consent Decree,

subject to the specified public notice requirements.

Attorney

,"( -

JOSEPH SOBOTKA

O

WILDA SOBOTKA

- 12 =




FOR PLAINTIFF UNITED STATES OF AMERICA:

Cepartment of Justice Department of the Navy

RICHARDEQ. STEWART - J. MARTIN ROBERTSON

Assistant Attorney General Senior Trial Attorne
Environment & Natural Resources Office of General
Division Counsel
U.S. Daeapartment of Justice Litigation Qffice
Washington, D.C. 20360~

5110

JOSEPH P. RUSSONIELLO
United States Attorney
Northern District of California

BY:
Assistant United States Attorney

WILLIAM W. WESTERFIELD, III

Attorney, Environmental Enforcement
Section

JON A. ELLE
Attorney, Environmental Enforcement
Section

- 13 -
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I am a citizen of the United States and a resident of
th:“ﬁbfthern District of the State of California. I am over
the age of eighteen years and not a party to the within above-
entitled action. I am a paralegal in the office of the United
States Department of Justice, and my business address is 524
Golden Gate Avenue, 2nd Floor, San Francisco, California,
94102. On September 12, 1990, I served a copy of the attached,
signed, CONSENT DECREE on the following parties by placing a
true copy thereof in a United States Postal Service mailbox
with postage prepaid. .

SEE ATTACHED LiST OF COUNSEL

I certify under penalty of perjury that the foregoing

is true and correct.

Exacuted on' September 12, 1990, at San Francisco,

California.

Schweninger
Pé4ralegal

PROOF QOF SERVICE
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List of Counsel for Parties in

i v
= Civil No. C-83-5898 FMS (N.D. Calif.)

V. Chen .
Civil No. C-83-5896 FMS (N.D. calif.)

D
1

Daniel Leach, Esquire

Wayne Collins, Esquire

LEACH, MCGREEVY, ELIASSEN & LEACH
Attorneys for Joe Sobotka and Wilda Sobotka
1735 Pacific Avenue

San Francisco, CA 94109

415/775-4455

FAX 775-7435

John F. Barg, Esquire

Deborah J. Schmall, Esquire

Elyse Axell, Esquire

Brian S. Haughton, Esquire

LANDELS, RIPLEY & DIAMOND

Attorneys for Atchison, Topeka, and Santa Fe Railway Company;
Santa Fe Industries, Inc.; Santa Fe Land Improvement Company;-
and Santa Fe Southern Pacific Foundation

Hills Plaza

350 Steuart Street

San Francisco, CA 94105-1250

415/788~5000

FAX 788-7550

Norman La Force, Esquire

Robert Crow, Esquire

BOORNAZIAN, JENSEN & GARTHE

Attorney for Chemical & Pigment Company

300 Lakeside Drive, 16th Floor

Box 12925

Oakland, CA 94604

415/834-4350

FAX 839-1897 -

Barry D. Hovis, Esquire

Harry Endsley, Esquire

ADAMS, SADLER & HOVIS

Attorneys for O.E. Cooper, James Cooper, and Elizabeth Cooper
100 Pine Street, 21st Floor

San Francisco, CA 94111

415/421~9696

FAX 421-0320

Patrick Charles Smith, Esquire

Nancy Aptekar, Esquire

MEADOWS, SMITH, LENKER, STERLING & DAVIS
-2-

PROOF OF SERVICE
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Attorneys for ESI Chemicals, Inc.
425 California Street, Suite 1700
San Francisco, CA 94104
415/981-5277

FAX 981-2752

Frederick Mahan, Esquire

James Peterson, Esquire

MAHAN & PETERSON, INC.

Attorneys for ESI Chemicals, Inc.
601 California Street

Suite 1500

San Francisco, CA 94104
415/982-4000

FAX 394-7985

Gregory J. Hobbs, Jr., Esquire
Anthony van Westrum, Esquire

Zach Miller, Esquire

DAVIS, GRAHAM & STUBBS

Attorneys for ESI Chemicals, Inc.

370 Seventeenth St., Suite 4700 :
P.O. Box 185

Denver, CO 80201-0185

303/892-2400

FAX 303/893-1379

Ann Fingarette Hasse, Esquire

CHARLES FERGUSON & CO., INC.

Attorney for Southern Pacific Transportation Company
Citicorp Center, Suite 3130

One Sansome Street

San Francisco, CA 94104

415/986-7474

FAX 986-1387

David W. Long, Esquire

SOUTHERN PACIFIC TRANSPORTATION COMPANY

Attorney for Southern Pacific Transportation Company
Southern Pacific Building .
One Market Plaza, Rm. 826

Sam Francisco, CA 94105

41%/%541-1769

FAR 495-5436

John Ernster, Esquire
Attorney for Atchison, Topeka, and Santa Fe Railway Company;

Santa Fe Industries, Inc.; Santa Fe Land Improvement Company;

and Santa Fe Southern Pacific Foundation
Law Department
5770 South Eastern Avenue
Los Angeles, CA 90040
213/889-7877

PROOF OQOF SERVICE
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FAX 213/889-7894

Gregory R. McClintock, Esquire

Patrick W. Dennis, Esquire

Thomas J.P. McHenry, Esquire

MCCLINTOCK, WESTON, BENSHOOF, ROCHEFORT, RUBALCAVA & MACCUISH
Attorneys for Getty Oil Company

444 S. Flower Street, 5th Floor

Los Angeles, CA 90071

213/623-2322

FAX 213/623/0824

Michael L. Whitcomb, Esquire

Assistant General Solicitor

UNION PACIFIC RAILROAD COMPANY

Attorney for Sacramento Northern Railroad Company
5500 Ferguson Drive, Suite "J%

Los Angeles, CA 90022

213/725-2400

FAX 213/725-2216

R. Bruce Hoffe, Esquire
wWatson, Hoffe & Barbieri
P.O. Box 5001

Richmond, CA 94805=2297
415/237-3700

FAX 415/237-3714

Barry P. Goode, Esquire

John D. Edgcomb, Esquire

Jane Elizabeth Lovell, Esquire

MCCUTCHEN, DOYLE, BROWN & ENERSEN

Attorneys for Allied Chemical Corporation and Allied-Signal
Corporation

Three Embarcadero Center

San Francisco, California 94111

415/393-2000

FAX 393-2286

!
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RECEIYED
UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNILCY 3 1999

UNITED STATES OF AMERICA, ) RICHARD W. WIEKING
L ) CLERK, U.S. DISTRICT COURT
Plaintiff, ) NORTHERN DISTRICT OF CALIFORNIA
)
V. ) Civil Action No. 83-5898 FMS
)
ALLIED CORPORATION, et al. )
) Civil Action No. 83-5896 FMS
D )
AND RELATED CROSS CLAIMS AND )
THIRD PARTY CLAIMS ) (CONSOLIDATED CASES)
) ;
UNITED STATES OF AMERICA, )
) !
Plaintiff, )
)
V. ) 7 -
) =iy
CHEMICAL & PIGMENT COMPANY, )
et al., )
)
Defendants )
AND RELATED CROSS CLAIMS AND ) ‘ ORDER
THIRD PARTY CLAIMS . ) & ,
:. o 0y "‘Aﬂ'l cT
ENTERE™ 10~ -T .1

The United States and Southern Pacific Transportation
Company have reguested that the Court approve a consent decree
entered into between Southern Pacific Transportation Company
and the United States. The Consent Decree has been lodged with
the Court for over thirty days and a notice of such lodging was
published in the Federal Regjister. The parties represent that
no comments have been submitted with respect to this ‘consent
decree.

The Court having reviewed the Consent Decrea and the
motion of the United States and Southern Pacific Transportation
Company, and good cause appearing therefore

iT 1S ORDERED, ADJUDGED, AND DECREED that the Consent
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Decree between the United States and Southern Pacific

Transportation Company is hereby approved and entered as a

final order of this Court.

Date: @L?" > , 1991
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ORDER -2 -




UNITED STATES DISTRICT COURT
FOR NORTHERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA,
Plaintiff,
Civil Action No. 83-5898 FMS

Civil Action No. 83-5896 FMS
ALLIED CORPORATION,

et al., (CONSOLIDATED CASES)

Defendants.
AND RELATED CROSS CLAIMS AND
THIRD PARTY CLAIMS

UNITED STATES OF AMERICA,
Plaintiff,

CONSENT DECREE

CHEMICAL & PIGMENT COMPANY,
et al.,

Defendants.
AND RELATED CROSS CLAIMS AND

THIRD PARTY CLAIMS

Qs Sos? Vs St S N Sam st gt Satl P Nat? sl “pa? Nt i Cua? ewtt Satt it St ail N Sl i et it “eut

WHEREAS, plaintiff, the United States of America
(”United sStates”), by the authorfty of the Attorney General of
the United States and at the request of the Department of the
Navy, filed a complaint herein against Southern Pacific
Transportation Company (”SPTC”) under Section 107(a) of the
Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (”CERCLA”), 42 U.S.C. § 9601 et seq., as
amended by the Supérfund Amendments and Reauthorization Act of

1986 (”SARA”), Pub. L. No. 99-499, 100 stat. 1613 (1986),
-1 =



seeking to recover costs previously incurred and to be incurred
in the future in responding to the alleged release and
threatened release of hazardous substances on parcels of
property that are now part of the Naval Weapons Station (”“NWS”)
in Concord, California;

WHEREAS, the United States also alleged aamages to
natural resources at the NWS and seeks to obtain compensation
for such damages under Section 107(a) (4) (C) of CERCLA, 42
U.S.C. § 9607(a) (4)(C):

WHEREAS, a certain SPTC right-of-way at the NWS was and
is ”owned and operated” by SPTC within the meaning of Section
101(20) (A) of CERCLA, 42 U.S.C. § 9601(20):(A):

WHEREAS, the United States also alleged nuisance and
trespass at the NWS and seeks to obtain injunctive relief
requiring SPTC to undertake remediation to prevent the release
and threatened release of hazardous substances onto the NWS
from the adjacent SPTC right-of-way.

WHEREAS, it is alleged in the complaint that there were
releases of hazardous substances on and from this right-of-way,
and that those releases have and:¥ill cause the incurrence of
response costs by the United States;

WHEREAS, SPTC contends that it is not liable for the
contamination allegedly existing at the NWS, but desires to
settle this matter without incurring further legal expenses or

the delay and risks that would be involved in moving for

summary adjudication or going to trial on the merits;



WHEREAS, this settlement shall not be construed in any
way to be an admission of fault or liability by SPTC for any
purpose;

WHEREAS, pursuant to Section 122(g) of CERCLA, 42
U.S.C. § 9622(g), SPTC and the United States have stipulated
and agreed to the making and entry of this Consent Decree; and

WHEREAS, pursuant to Section 122(j) (2) of CERCLA, 42
U.S.C. § 9622(j)(2), the Federal Natural Resources Trustee has
agreed in writing to a covenant not to sue under Section

107 (a) (4) (C) of CERCLA, 42 U.S.C. § 9607(a) (4)(C);

IT IS THEREFORE AGREED BY AND BEYWEEN THE UNITED STATES

AND SPTC, AND HEREBY ORDERED, ADJUDGED AND DECREED AS FOLLOWS:

I.

DEFINITIONS

The following definitions shall apply to this Consent
Decree:

A. ”CERCLA” refers to the Comprehensive Environmental
Response, Compensation, and Liééility Act of 1980, 42 U.s.C.
§ 9601 et _seq., as amended by éhe Superfund Amendments and
Reauthorization Act of 1986, Public Law 99-499.

B. The ”Affected Sites” refers to Parcels 572, 573,
574, 578, 576, 579D, and 581 at the Naval Weapons Station,
Concord, California. ‘

C. “Parties” refers collectively to all parties who

are signatories to this consent Decree.

-3 -




D. The “Entry” date shall be the date when this
Consent Decree is signed by the Court.

E. The term ”“days” shall mean calender days.

F. ”Final Remedial Action Plan” means the Plan
selected by the United States Department of the Navy on April
6, 1989, for the remediation of hazardous substance
contamination and the effects thereof on Parcels 572, 573, 574,
575, 576, 579D, and 581 on the Naval Weapons Station (”NWs”),
Concord, California.

G. "Record of Decision” (”ROD”), means the Record of
Decision of the selection of the Final Remedial Action Plan by
the United States Department of the Navy.on April 6, 1989,
pursuant to Sections 104, 120, and 121 of the Comprehensive
Environmental Response, Compensation, and Liability Act, as
amended (”CERCLA”), in response to the release and threatened
release of hazardous substance; on Parcels 572, 573, 574, 575,
576, 579D, and 581 on the NWS.

H. #”SPTC” shall mean the Southern Pacific
Transportation Company.

I. Terms not otherwise defined herein shall have their
ordinary meaning unless defined in Section 101 of‘CERCLA, 42
U.S.C. § 9601, or the National Contingency Plan, 40 C.F.R. Part
300, in which case the definition in CERCLA or the NCP shall

control.




II.

JURISDICTION

The complaint states a claim upon which relief may be
granted. This Court has jurisdiction over the subject matter
of this action and over the parties, and venue is properly in
this Court pursuant to Section 113(b) and (e) of CERCLA, 42

U.S.C. §9613(b) and (e) and 28 U.S.C. § 1345,

IIT.
PUBLIC INTEREST
The Court finds that entry of this Consent Decree is in
the public interest and will expedite response action

consistent with the National Contingency Plan.

Iv.
PARTIES BOUND

The provisions of this Consent Decree shall apply to
and be binding upon the parties hereto, their respective
officers, directors, agents, trustees, servants, employees,
successors, assigns, attorneys,.and all persons, firms, and
corporations acting under the céntrol or direction of the
parties. The undersigned representatives of SPTC certify that
they are fully authorized by SPTC to enter into the éerms and
conditions of this Consent Decree and to legally bind SPTC.
The undersigned representatives of the United States certify

that they are collectively authorized to enter into this




Consent Decree and to legally bind the United States, subject

to the provisions of Section XIII of this Consent Decree.

V.
PAYMENT

A. Within 60 days of the entry of this Consent Decree,
SPTC shall pay to the Defense Environmental Restoration Fund
the sum of $43,320 plus $1,977 = $45,297.00. This payment
shall be for the purpose of satisfying SPTC’s alleged liability
under Section 107 of CERCLA at the affected sites, including
liability for natural resource damages, and shall not be
considered to be a penalty, fine or mone?gry sanction of any
kind.

B. The above-referenced payment shall be by certified
or cashier’s check payable to the Defense Environmental
Restoration Fund and shall be sent to: Deputy Assistant
Secretary of Defense (Environment), Room 3D833, Pentagon,
Washington, D.C. 20301-8000. Copies of the check shall be
provided to the Assistant Attorney General for the Environment
and Natural Resources DivisionékUnited States Department of
Justice, P.O. Box 7611, Ben Fr;nklin Station, Washington, D.cC.
20044 and identified as United States v. Allied Corporation, et
al 90-11-3-26, and to the Associate General Counsel
(Litigation), Office of the General Counsel, Department of the
Navy, Washington, D.C. 20360.

C. 1In the evgnt that SPTC should fail to pay any sum

due and owing under this Consent Decree, then without further
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order of the Court this Consent Decree shall be considered an
enforceable judgment for purposes of post-judgment collection
in accordance with Federal Rule of Civil Procedure 69, and
other applicable authority. Should SPTC fail to pay any amount
due and owing under this Consent Decree on a timely basis, SPTC
shall be liable to the United States for interest on the amount
owed until the entire sum is collected and for all costs and
attorney fees incurred by the United States in collecting any
sum owed. The rate of interest shall be the same rate and
calculated in the same manner as is set forth in Section 107(a)

of CERCLA, 42 U.S.C. § 9607(a).

VI.
REMEDIAL RELIEF

A. SPTC shall undertake the remediation which the Navy
determined must be undertaken on the SPTC right-of-way adjacent
to Parcels 573, 574, and 575 on the NWS in the Final Remedial
Action Plan selected by the United States Department of the
Navy on April 6, 1989, and the ROD of April 6, 1989. Such
remediation shall consist of cé%leétion and analysis of samples
and excavation, removal, and disposal of soil which exceeds
either the TTLC/STLC criteria or the statistically above
reference area criteria specified in the Final Remedial Action
Plan and as specifically required by Section 02100, Parts
1.4.6., 1.4.7, and 3.3. and Section 02226, Part 3.3 of the
document entitled ”109’Percent Plans and Specifications for the
Southeérn Pacific Transportation Company Right-of-Way”.

-7 -




B. The TTLC/STLC criteria referred to above are:
STATE OF CALIFORNIA
THRESHOLD LIMIT CONCENTRATIONS
(WET WEIGHT BASIS)

TOTAL THRESHOLD SOLUBLE THRESHOLD

LIMIT CONCEN- LIMIT CONCEN-
TRATION (TTLC)- TRATION (STLC)~-
PARAMETER ng/kg ng/kg
Arsenic 500 5.0
Cadmium 100 1.0
Copper 2500 25
Lead 1000 5.0
Selenium 100 1.0
Zinc 5000 250

c. The statistically above reference area criteria

referred to above are:
STATISTICALLY ABOVE
REFERENCE AREA CRITERIA FOR SOIL
({DRY WEIGHT BASIS)

PARAMETER STATISTICALLY ABOVE REFERENCE
AREA CONCENTRATION
ppn

Arsenic 544.2

Cadmium 12.7

Copper 344.6

Lead ——

Selenium ———

Zinc 2,511.4

D. SPTC shall complete the remediation, which is
specified in the 100 Percent;Plans and Specifications for
the Southern Pacific Transportation Company Right-of-Way,
within thirty (30) days after the date the Navy coméletes
the excavation and removal of soil from RASS 3 on the NWs,
assuming the preconditions set forth in Paragraph VI.F have
been fully met. The Navy shall give SPTC thirty days notice
of the Navy’s mobilizing a contractor to undertake the

-8-




excavation, removal, and disposal of soil on RASS’s 1, 2, and 3
on the NWS. SPTC shall coordinate with the Navy to insure that
cleanup on its right-of-way is undertaken in a safe and
environmentally protective manner.

E. The Navy shall undertake monitoring on the SPTC
right-of-way adjacent to Parcels 573, 574, and 575 on the NWS
for five years. The five year period shall begin upon
completion of the remedial action to be undertaken on the SPTC
right-of-way. The monitoring shall include the collection of
soil samples from the SPTC right-of-way and the analysis of
such samples. The Navy shall give SPTC fifteen (15) days
notice of collecting such soil samples on the SPTC right-of=-
way, and SPTC shall have the right to split samples upon
request. SPTC shall grant the Navy the right to enter the SPTC
right-of-way to collect such soil samples as provided for and
pursuant to Exhibit A attached hereto. SPTC shall not be
required to undertake monitoring on the SPTC right-of-way
independent of the Navy’s monitoring.

F. SPTC shall not be required to undertake the
excavation, removal, and dispoéal of soil which exceeds either
TTLC/STLC criteria or the statistically above reference area
criteria specified in the Final Remedial Action Plannuntil
remediation is undertaken on the Chemical & Pigment Company
property, located at 600 Nichols Road, Pittsburg, California,

sufficient to prevent the release and threatened release of




hazardous substances onto the NWS and onto SPTC’s right-of-way
from the Chemical & Pigment Company facility.

G. During the five years following completion of the
remediation on the SPTC right-of-way, SPTC shall give the
Public Works Officer at NWS 30 days notice of mobilizing a
contractor to excavate soil, install or, remove culverts, or
alter or modify the drainage on its rights-of-way unless such
work must be undertaken on an emergency basis. If such work
must be undertaken on an emergency basis, SPTC shall give the
Public Works Officer at the NWS reasonable notice. Notice of
work performed on an emergency basis will be considered
reasonable if given within five (5) workjing days after such
work has been performed.

H. The remediation specified herein shall be for the
purpose of satisfying SPTC’s alleged CERCLA liability to the
United States on the SPTC right-of-way, including SPTC’s
alleged liability in (1) nuisance and in (2) trespass.

I. The United States shall have the right to enter and
inspect the premises at any time upon reasonable notice to SPIC
for purposes of insuring compljiince with this Consent Decree.

J. SPTC shall only be required to comply with the
terms of this Section VI if the United States undertakes
environmental response activities on the NWS.

K. The Navy will provide SPTC with the names of the

contractors retained to perform remedial activities on the NWS
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within a reasonable period after contracts to~perform such work
for the Navy have been let.

L. The Navy shall grant SPTC the right to enter the
NWS to conduct the remediation on the SPTC right-of-way upon
fifteen (15) days notice to the Navy and subsequent approval by
the Security Office at the NWS, and upon the execution of
releases and waivers of liability substantially in the form
attached hereto as Exhibit B by SPTC and each of the persons

entering the NWS.

VII.
COVENANT NOT TO_ SUE

A. Subject to the reservation of rights under Section
VIII of this Consent Decree, upon payment by SPTC of the amount
owed under this Consent Decree and completion of remedial
action on the SPTC right-of-way by SPTC, the United States
covenants not to sue or take any other civil or administrative
action against SPTC its officers, directors, shareholders,
agents and employees related to, or arising from, existing
contamination at the Affected $ites. This covenant not to sue
includes claims for natural resource damages and claims arisinq
from the removal of hazardous substances from the Affected
Sitea in the course of any response action taken pursuant to
CERCLA.,

B. In consideration of the foregoing covenant not to

sue and the other agréements contained in this Consent Decree,




SPTC covenants not to sue the United States, its officers,
enployees and contractors for any liability arising out of any
activity or expenditure by them in responding to the release or
threatened release of hazardous substances at the NWS,
including, but not limited to, any claims for contribution or

indemnification.

VIII.
RESERVATION OF RIGHTS

A, Nothing in this Consent Decree is intended to be
nor shall it be construed as a release or covenant not to sue
for any claim or cause of action, adminigtrative or judicial,
at law or in equity, which the United States may have against
SPTC, its officers, directors, shareholders, agents and
employees for:

(1) any liability as a result of failure to make the
payments required by Section V of this Consent Decree; or (2)
any and all criminal liability.

B. Nothing in this Consent Decree constitutes a
covenant not to sue or otherwiéé limits the ability of the
United States to seek or obtain further relief from SPTC and
the covenant not to sue in Section VII above is null and void,
if the United States determines, based upon conditions at the
Affected Sites that were previously unknown to the United
States, or information received, in whole or part, after the

Entry Date, that response actions taken at the Parcels 572,
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573, 574, 575, 576, 579D, and 581 on the NWS are not protective
of the public health or the environment.

C. Nothing in this Consent Decree shall constitute or
be construed as a release or a covenant not to sue regarding
any claim or cause of action against any person, firm, trust,
joint venture, partnership, corporation, or other entity not a
signatory to this Consent Decree for any liability it may have
arising out of or relating to the NWS. SPTC and the United
States expressly reserve the right to sue any person or entity
other than the signatories to this Consent Decree with respect
to any matter, including claims relating to the affected sites.

D. The covenant not to sue set forth in Section VII
above, shall not extend to any person or legal entity other
than SPTC, its predecessors, and successors in interest, and
its subsidiaries, divisions, parent corporations, and
affiliates.

E. SPTC hereby remises and covenants not to sue the
United States for any liébility for action taken and
expenditures made by the United States, its agents and
employees prior to the Entry Date in responding to the release
or threatened release of hazardous substances into the
environment from the NWS. Further, SPTC agrees not t; assert
any causes of action, claims, or demands against the United
States for reimbursement from the Hazardous Substances
Superfund, 26 U.S.C. § 9507, including claims pursuant to

Sections 111 and 112 of CERCLA, 42 U.S.C. §§ 9611, 9612, or
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assert any other claims or demands for sums paid in settlement
of claims. This paragraph shall not be construed as
precluding, in any subsequent action other than enforcement of
this Consent Decree, the assertion of (1) any defense available
to SPTC, or (2) any release or covenant not to sue obtained in
this paragraph.

F. Nothing in this Consent Decree shall be deemed to
constitute preauthorization of a CERCIA claim within the

meaning of 40 C.F.R. § 300.25(d).

IX.
CONTRIBUTION PROTECTIUON

Upon payment of all monies due and owing the United
States under this Consent Decree and performance by SPTC of
remedial actions required by the consent decree, SPTC will have
resolved its liability to the United States regarding the
matters addressed in this Consent Decree and, pursuant to
Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), shall not
be liable for any claims for contribution regarding such

matters. b

Y
*

X. _ -
NO ADMISSION OF LIABILITY
This Consent Decree shall not be considered an
admission of liability by SPTC for any purpose other than the
enforcement of this Consent Decree. This Consent Decree shall
not be admissible in %ny judicial or administrative proceeding
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other than an action to enforce this Consent Decree, or an
action by SPTC or its representatives or assignees against any
. other party alleged to be liable to SPTC or its repre-
sentatives or assigns for contribution, indemnification, or
apportionment, or against SPTC’s insurers, concerning the
obligation of the insurers to pay to SPTC its defense costs in
this litigation and any sums paid by SPTC to settle this

matter.

XI.
CONSTRUCTION OF DECREE

Nothing in this Consent Decree shall be construed to
constitute (1) any undertaking by SPTC to be responsible for
the actions of the United States, any other defendant or any of
their contractors or subcontractors in the implementation of

. the selected remedies, whether or not such actions are

negligent, or (2) an arrangement by SPTC for the disposal or
treatment, or for the transportation for the disposal or

treatment, of hazardous substances or hazardous wastes.

x2t.
MODIFICATIONS -

There shall be no modification of this Consent Decree,
including modifications deemed necessary by the United States
or the Court as a result of public notice and comment, without
written agreement of all parties to the Consent Decree and the
Court.
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XIII.
PUBLIC COMMENT
The parties agree and acknowledge that final approval

by the United States and entry of this Consent Decree is
subject to the requirements of Section 122(i) of CERCLA, 42
U.s.c. § 9622(i), and 28 C.F.R. § 50.7, which provides for
notice of the lodging of this Consent Decree in the Federal
Register, an opportunity for public comment, and consideration
of any comments. Having executed this Consent Decree, SPTC is
bound by this Consent Decree unless and until final approval is

denied by the United States or the Court.

.
v

« XIV.
CON ING JURISDICTION OF THE COU
The Court shall retain jurisdiction to enforce the
terms and conditions of the Consent Decree and to resolve
disputes arising hereunder as may be necessary or appropriate

for the construction or execution of this Consent Decree.

DATE UNITED STATES DISTRICT JUDGE

WE HEREBY CONSENT to the entry of this Consent Decree,

subject to the specified public notice requirements.
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FOR DEFENDANT SOUTHERN PACIF ANSPORTATION COMPANY

Y
+

.
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Department of Just*ce

bWl [

BARRY M. HARTMAN

Acting Assistant Attorne uenar
Envirenment & Natura Rasources

Division
U.S. Department of Justice

JON A, MUELLER
Attorney, Environmental Enfcrcement
Section

JOSEPH P. RUSSONIEZLIO
United States Attorney
Northern Listrict of California

Assistant United States Attorney

o

FOR VFLAINTIFF UNITED STATES OF AMERICA:

Departmant of the Navy

J. MARTIN ROBERTSON
Senior Trial Attorney
Office of General Counsel
Litigation Oftice
washington, D.C.
20360=-5110



FOR PLAINTIFF UNITED STATES OF AMERICA:

Department of Justice Department of the Navy

g

. TIN ROBERTSON
enior Trial Attorney

BARRY M. HARTMAN -l
Acting Assistant Attorney General

Jj

Environment & Natural Resources Office of the General
Division Counsel
U.S. Department of Justice Litigation Office
Washington, D.C. 20360~
5110

JON A. MUELLER
Attorney, Environmental Enforcement
Section

WILLIAM T. McGIVERN
United States Attorney
Northern District of California

PAUL\ E. LOCKE
Assistant United States Attorney

eSS —

- 19 =




Exhibit A

Southern Pacific Transportation Company (Railroad), subject
to the following terms and conditions hereby permits Department
of the Navy (Navy) to enter upon Railroad’s property in the
vicinity of Nichols Road, in the County of Contra Costa, in the
State of California, for the purpose of performing environmental
sampling.

In performing said work Navy and/or its contractor’s
forces shall use only public roadways to cross mechanized
equipment from one side of Railroad’s tracks to the other.

All work shall be done in a good and workmanlike manner
at the sole cost and expense of Navy and to the satisfaction of
Railroad. The tracks, communication lines and other facilities
of Railroad will not be interfered with and the work will be so
prosecuted that there will be no interference with or delay to
the operations of Railroad.

Navy shall obtain written consent of any lessee,
licensee or grantee of Railroad at the time in possession of any
of the land included hereunder.

In view of the possible existence of subsurface
pPipelines or other structures, Navy shall, for each test hole,
explore for such structures with hand tools to a depth of at
least eight (8) feet below the surface of the ground or at Navy’s
option utilize suitable metal detecting equipment prior to
drilling or excavating with mechanized equipment. Railroad does
not warrant there are no structures below said level and Navy’s
operations will be subject at alL times to the liability
provisions herein.

In addition to other provisions of this agreement
requiring Navy to give notice prior to commencing work, Navy
shall telephone Railrocad at 1-800-283-4237 (a 24-hour number) to
determine if a telecommunications system is buried anywhere on or
about the premises defined or included herein. If it is, Navy
will telephone the owner of the system designated by Railroad,
arrange for a cable locator and make arrangements for relocation
or other protection for the system prior to beginning any work on
the said premises.




Navy shall furnish Railroad with a copy of all soil and
water data and analysis obtained from tests thereof.

Any contractors performing work on the premises of
Railroad, and/or persons entering the premises to read gauges,
etc. on behalf of Navy shall be deemed the agents of Navy.

Drilling operations in connection with test holes shall
be no less than fifteen (15) feet from the center line of any
track and at no times will cables or equipment of any nature be
located less than fifteen (15) feet from the center line of any
track.

All open holes will be satisfactorily covered and
locked at all times when Navy’s forces are not physically working
in the actual vicinity thereof.

It is agreed and understood that-upon completion of
work covered hereunder, Navy will remove all equipment from
Railroad’s property and leave the property in a neat and safe
condition satisfactory to Railroad. Without limiting the
foregoing, Navy shall remove all well casings, shall fill the
borings with grout, and shall take any additional action
necessary to close the wells required by state or regulation or
by any government agency having jurisdiction.

Navy shall, at its expense, comply with all laws,
regulations, rules and orders which are applicable to work done
hereunder or result from such work, regardless of when they
become or became effective, including, without limitation, those
relating to health, safety, noise, environmental protection,
waste disposal, and water and air-quality and furnish

satisfactory evidence of such com?liance upon request of
Railroad. }

Navy agrees to cooperate to the extent allowed by law,
in the submittal of all claims for alleged loss, injuries, or
damages to persons or property arising from the acts of Navy'’s
contractors performing work within the scope of this permit
pursuant to the Federal Tort Claims Act (28 U.S.C., Sec. 2671 et
seq.) .

Permission herein given shall be effective only if
accepted at the time the Consent Decree between the United States



and Railroad in United States v. Allied Corporation is filed,
and, if so accepted, shall be effective for a period of five (5)

years thereafter. Navy agrees to notify Railroad’s Regional
Offices by letter on facsimile No. (213) 780~6959 at least
seven days prior to commencing any work on the premises of
Railroad pursuant to this permission.

A duplicate original of Exhibit 1 shall be signed and
sent to David W. Long, Esq., Southern Pacific Company, One Market
Plaza, Room 814, San Francisco, California 94105. After the
notice provided for above, the Navy may exercise the permission
herein give.

AGREED TO AND ACCEPTED THIS
DAY OF , 1991.
DEPARTMENT OF THE NAVY

By

(Title)




RELEAS ND WAIVER 1, I

[SFTC or the undersigned) hersby acknowledges that it/he/she
tas been advised that portions of Parcels 571, 572, 573, 574,
575, 576, and 575D of the Naval Weapons Station, Concord,
Califormnia, have teen contaminated with aubstances, inecluding
arsenic, cadmium, copper, zinc, lead, and selenium, as more fully
described in the Final Report of the Remedial Investigation of
Cortanirane Mobility at the Naval weapons station, Concord,
CaliZornia (January 1986) and the Final Report of the Remedial
Investigation of Contaminant Mobility at Naval Weapons Statien,
Concord, Califcrnia, Subtitle Appendix 2.5-1986/87 Data (June
1588). The undersigned further acknowledges that it/ha/she has
been advisad that such substances may be hazardous.

[SPTC or %he undersigned) hereby assumes liability under
Federal, S:tate, and local laws for any act of its/his/hers which
produces hazardous waste as defined in the Resource Conservation
and Recovery Act, as amended, during or as a result of
its/his/ner entry cn Parcels §$71, 572, 573, 574, 575, 576, and
579D, of tra Naval weapons Station, Concord, ‘California on

1591.

ISPTC or the undersigned) hereby agrees to comply with all
applicable Federal, State, and local iaws, including but not
linized to laws regulating the disposal, storage, and/or
transportation for disposal and/or storage of hazardous
sutstances generated by the undersigned and/or accumulated on the
boots and/or clothing of (SPTC representativea or the
undersigned] during its/his/her entry on Parcels 571, 572, 573,
574, 575, 576, and 579D, on the Naval Weapons Station, Concord,
on 1891,

ISPTC or the urndersigned] releases the United States from
any iiability it zay have under Federal, State, or local law for
any injury or claim incurred by (SPTC or the undersigned] on, or
as a result of its/his/her acts or omissiona during its/his/her
entry cn Parcels 571, 572, 573, 574, 575, 576, and 579D, on the
Naval Weapcns Staticn, Concord, on 1991,

[SPTC or the urdersigned] hereby waive any claims which
it/he/srhe =ay have against tha United States under Federal,
State, or local lav which may arise from its/his/her acts or
ozissions during its/his/her entry on Parcels 571, 572, %73, 574,
575, 576, and 579D, on the Naval Weapons Station, Concord, on

1991.

EXHIBIT B




Date

Signature

(¥aze of Person signing)
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

11 December 1991

LITIGATION OFFICE

By Federal Express

Steven Ritchie
Executive Officer
State of California
Regional Water Quality Control Board
San Francisco Bay Region
2101 Webster Street, Suite 500
Oakland, CA 94612
RE: United States v. Allied Corporation, et al., Civil No. C-83-5898 FMS (N.D.
, Calif.)

United States v. Chemical & Pigment Co., et al., Civil No. C-83-5896 FMS
(N.D. Calif.)

Dear Mr. Ritchie:

On 13 November 1991, the United States District Court for the Northern District of
California entered the seventh and last of the seven consent decrees memorializing
settlements between the United States and the fourteen defendants in the above
referenced cases.

As you know, the Department of the Navy selected a final remedial action plan for
Parcels 5672, 573, 574, 575, 576, 579D, and 581 on the Naval Weapons Station, in
Concord, California, under the authority of the Comprehensive Environmental Response,
Compensation, and Liability Act, on 6 April 1989. The Western Division, Naval Facilities
Engineering Command, has nearly completed the design of the remedy for these parcels.

Entry of the consent decrees will allow the Navy to carry out the cleanup on these
parcels next year. Under the terms of the decrees, the defendants in the litigation must
pay the Navy approximately $11.7 million, which is seventy percent of the estimated cost
of carrying out the remedial action on these parcels. In addition, under the terms of the
decrees, the five defendants that own contaminated properties adjacent to the
contaminated parcels on the station must clean up their properties in coordination with the
cleanup on the station. Two of the decrees require Allied-Signal, Inc., and Chemical &
Pigment Company to clean up portions of their industrial facilities adjacent to the station.
Three other decrees require Sacramento Northern Railroad Company; Atchison, Topeka,
and Santa Fe Railway Company; and Southern Pacific Transportation Company to clean up
their four rights of way that transect the station.

For your information, | am enclosing a notebook which contains the seven consent




Steven Ritchie
11 December 1991
Page 2

decrees settling these cases. If you have any questions concerning the decrees, please
contact me at the address or telephone listed below.

- Sincerely,
. 1

~—  J/MARTIN ROBERTSON
. Sknior Trial Attorney
Jepartment of the Navy
Office of the General Counsel
Litigation Office ~
c/o: Acumenics Research & Technology
90 New Montgomery, 5th Floor
- San Francisco, CA 94105
(415) 777-0283

!

Enclosure
Copy furnished:

Captain Richard L. Owens, WPNSTA Concord
Captain Robert Moeller, WESTDIV

Donald D. Dalke, RWQCB

Gary Grimm, RWQCB




DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

11 December 1991

LITIGATION OFFICE

By Federal Express

i

Howard Hatayama

State of California

Department of Health Services

Toxic Substances Control Division
Region 2

700 Heinz Avenue, Blvd. F, Suite 200
Berkeley, CA 94710

RE: United States v. Allied Corporation, et al., Civil No. C-83-5898 FMS (N.D.
: Calif.)

United States v. Chemical & Pigment Co., et al., Civil No. C-83-5896 FMS
(N.D. Calif.)

Dear Mr. Hatayama:

On 13 November 1991, the United States District Court for the Northern District of
California entered the seventh and last of the seven consent decrees memorializing
settlements between the United States and the fourteen defendants in the above
referenced cases.

As you know, the Department of the Navy selected a final remedial action plan for
Parcels 572, 673, 574, 575, 576, 579D, and 581 on the Naval Weapons Station, in
Concord, California, under the authority of the Comprehensive Environmental Response,
Compensation, and Liability Act, on 6 April 1989. The Western Division, Naval Facilities
Engineering Command, has nearly completed the design of the remedy for these parcels.

Entry of the consent decrees will allow the Navy to carry out the cleanup on these
parcels next year. Under the terms of the decrees, the defendants in the litigation must
pay the Navy approximately $11.7 million, which is seventy percent of the estimated cost
of carrying out the remedial 4ction on these parcels. In addition, under the terms of the
decrees, the five defendants that own contaminated properties adjacent to the
contaminated parcels on the station must clean up their properties in coordination with the
cleanup on the station. Two of the decrees require Allied-Signal, Inc., and Chemical &
Pigment Company to clean up portions of their industrial facilities adjacent to the station.
Three other decrees require Sacramento Northern Railroad Company; Atchison, Topeka,
and Santa Fe Railway Company; and Southern Pacific Transportation Company to clean up
their four rights of way that transect the station.

For your information, | am enclosing a notebook which contains the seven consent

ot
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Howard Hatayama
11 December 1991
Page 2

decrees settling these cases. If you have any questions concerning the decrees, please
contact me at the address or telephone listed below.

Sincerely,
!

i
r

J.[MARTIN ROBERTSON

nior Trial Attorney

Department of the Navy

Office of the General Counsel

Litigation Office -

c/o: Acumenics Research & Technology
90 New Montgomery, 5th Floor

San Francisco, CA 94105

(415) 777-0283

Enclosure

Copy furnished:

Captain Richard L. Owens, WPNSTA Concord
Captain Robert Moeller, WESTDIV
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

W e
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LITIGATION OFFICE - 30 July 1991

By Hand Delivery

Mary Gillespie, Esquire
Office of Counsel :
San Francisco District

U.S. Army Corps of Engineers
211 Main Street

San Francisco, CA 94105-1905

RE: United States v. Allied Corporation, et al., Civil No. C-
: 83-5898 FMS (N.D. cCalif.)

United States v. Chemical & Pigment Co., et al., Civil
No. C-83-5896 FMS (N.D. Calif.) '

Dear Mary:

At the meeting on 15 July 1991, you requested that we provide
you with copies of the consent decrees in the above referenced
cases.

I am enclosing two tabbed binders. Each binder contains the
three decrees already entered by the Court and the three other
decrees which representatives of other defendants, but not
representatives of the government, have signed.

Our consent decree with Allied-Signal, Inc., which the Court
entered on 8 April 1991, is contained in Tab 1 of the notebook.
Section XI of the decree requires Allied-Signal to undertake
remedial action on the property depicted on Exhibit A1l' to the
decree. '

Our decree with Chemical & Pigment Company, O.E. Cooper, ESI
Chemicals, Inc., and Earth Sciences, Inc., which has been signed by
representatives of thee defendants, is contained in Tab 2 of the
notebook. Section XI of the pecree requires Chemical & Pigment
Company to undertake .remedial action on its facility.?

! The 8 April 1991 order entering the decree substituted
Exhibit Al for Exhibit A.

2 Although this consent decree has not been signed by
representatives of the government, Section XVIII of the decree
provides that the defendants whose representatives signed the
decree are bound by it unless and until-final approval is denied by
the United States or the Court.
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Mary Gillespie, Esquire
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Our decree with Sacramento Northern Railroad Company, which
has been signed by a representative of SNRR, is contained in Tab 4
of the notebook. Section VI of the decree requires SNRR to
undertake remedial action on its right-of-way.?

our decree with Southerh Pacific Transportation Company, which
has been signed by a representative of SPTC, is contained in Tab 7
of the notebook. Section VI of the decree requires SPTC to
undertake remedial action on its right-of-way.*

Please contact me if you have any questions about the enclosed
consent decrees.

Sincerely,

TIN ROBERTSON
partment of the Navy

Office of the General Counsel
Litigation Office

c/o: Acumenics

90 New Montgomery, 5th Floor
San Francisco, CA 94105
415/777-0283

Enclosures

Copy furnished:

-

Elizabeth Gibeau, WESTDIV
Richard Pieper, WPNSTA Concord

iy

3 section XIIT of the decree provides SNRR is bound by the
decree unless and until final approval is denied by the United
States or the Court.

4 section XIII of this decree provides that SPTC is bound by
the decree unless and until final approval is denied by the United
States or the Court.
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

21 August 1991

LITIGATION OFFICE

By _Hand Deliver

Mary Gillespie, Esquire
Office of Counsel ,
San Francisco District

U.S. Army Corps of Engineers
211 Main Street

San Prancisco, CA 94105-1905

RE: United States v. Allied Corporation, et al., Civil No.
- C-83-5898 FMS (N.D. Calif.)

United States v. Chemical & ﬁi&ment Co., et al., civil
No. C-83-5896 FMS (N.D. Calif.)

Dear Mary:

By the enclosed letter of 30 July 1991, I transmitted two
binders to you which contained three consent decrees entered by
the Court and three other decrees which representatives of the

‘ defendants had signed.'

I am enclosing two copies of our consent decree with
Atchison, Topeka, and Santa Fe Railway Company; Santa Fe Southern
Pacific Foundation; Santa Fe Land Improvement Company; and Santa
Fe Industries, Inc., which representatives of these defendants,
but not representatives of the government, have signed. Please
insert one of these decrees behind Tab 5 in each of the binders I
sent you previously. ' ' '

Section VI of our decree with the Santa Fe defendants
requires ATSF to undertake remedial action on two rights-of-way
which transect Parcels 572, 573, 574, 575, 576, and 579D on the
Naval Weapons Station, Concord. Section XIII of this decree
provides that ATSF is bound by the decree unless and until final
approval is denied by the Unitgd States.

! Representatives of the ,government signed our decree with

Chemical & Pigment Company, O+E. Cooper, ESI Chemicals, Inc., and
Earth Sciences, Inc.; our decree with Sacramento Northern
Railroad Company; and our decree with Southern Pacific
Transportation Company after I transmitted the binders to you.
On 9 August 1991, I lodged these three decrees with the Court.
After allowing the public thirty days to comment on these

. decrees, we will move the Court to enter these decrees unless

' comments which we receive warrant that we do otherwise.
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Please contact me if you have any questions about the
enclosed consent decrees.

: Sincerely,

'’
]

I\ TIN ROBERTSON

Sehfor Trial Attorney

Department of the Navy

Office of the General Counsel
Litigation Office

c/o: Acumenics Research & Technology
90 New Montgomery, S5th Floor

San Francisco, CA 94105

(415) 777-0283

Enclosures
Copy furnished:

Elizabeth Gibeau, WESTDIV (with enclosure)
Richard Pieper, WPNSTA Concord




DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

19 November 1991

LITIGATION QFFICE

By Hand Delivery

Ralph Mihan, Esquire '
Field Solicitors Office

Department of the Interior

600 Harrison Street, Suite 545

San Francisco, CA 94107

‘ RE: United States v. Allied Corporation, et al., Civil No. C-83-5898 FMS (N.D.

Calif.)
United States v. Chemical & Piament Co., et al., Civil No. C-83-5896 FMS
(N.D. Calif.)

Dear Raliph:

On 13 November 1991, the Court entered the seventh and last of the seven
. consent decrees in the above referenced cases.

As | promised earlier this year, | am enclosing a notebook containing each of the
seven consent decrees and the Court’s orders entering the decrees. Five of the decrees
require parties that own land adjacent to Parcels 572, 573, 574, 575, 576, 579D, and
581 on the Naval Weapons Station, Concord, must remediate their properties in
coordination with the Navy’s remediation of these parcels on the station.

1. Section Xl of the decree with Allied-Signal, Inc., requires Allied-Signal
to remediate its property adjacent to Parcel 572 on the station.

2. Section Xl of the decree with Chemical & Pigment Company, O.E.
Cooper, ESI Chemicals, Inc., and Earth Sciences, Inc., requires Chemical & Pigment to
remediate its property adjacent to Parcels 579D and 576 on the station. )

3. Section VI of the degree with Sacramento Northern Railroad Company
(SNRR) requires SNRR to remediate its right-of-way which transects Parcels 573, 574,
575, 576, and 579D on the station.

4, Section VI of the deéree with Atchison, Topeka, and Santa Fe
Railway Company (ATSF), Santa Fe Southern Pacific Foundation, Santa Fe Land
Improvement Company, and Santa Fe Industries, Inc., requires ATSF to remediate its two
rights-of-way which transect Parcels 572, 673, 574, 575, 576, and 579D on the station.

5. Section VI of the decree with Southern Pacific Transportation
. Company (SPTC) requires SPTC to remediate its right-of-way which transects Parcels 572,




Ralph Mihan
19 November 1991
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573, 574, and 575 on the station.

I.suggest that you keep the notebook available until the remediation has been
completed by the Navy, Allied-Signal, Chemical & Pigment, SNRR, ATSF, and SPTC to
facilitate the resolution of any disputes that arise in the course of implementing the
remedial actions. Because Jack Burke worked with us on the litigation in earlier years, |
would appreciate it if you would let him know that the Court has entered consent decrees
resolving all of the Navy’s claims in these cases. '

Sincerely,

J/ MARTIN ROBERTSON

enior Trial Attorney

epartment of the Navy

ffice of the General Counsel

Litigation Office

¢/0: Acumenics Research & Technology
90 New Montgomery, 5th Floor

San Francisco, CA 94105

(415) 777-0283

Enclosure
Copy furnished (with enciosure):

Peter Sorenson, FWS




DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110
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LITIGATION OFFICE 4 December 1991

By Harjsg Delivery

Paul Locke

Chief; Environment and Natural Resources Division
U.S. Attorney’s Office

450 Golden Gate Avenue, 10th Floor

San Francisco, CA 94105

RE:  United States v. Allied Corporation, et-al;, Civil No. C-83-5898 FMS (N.D.
Calif.) .

v. Chemical & Pigment Co. l., Civil No. C-83-5896 FMS
(N.D. Calif.)

Dear Paul:

. On 13 November 1991, the Court entered the seventh and last of the consent
decrees in these cases. Entry of the seven consent decrees resolves all of the United
States’ claims against the fourteen defendants and the defendants’ counterclaims against
the United States. Some cross-claims between defendants are still pending though.
Judge Smith has scheduled a status conference on 11 February 1992, at 2:30 p.m., to
address the status of the cross-claims.

We compiled the seven consent decrees and the orders by which the Court entered
the decrees in the enclosed three-ring binder for your reference. Several of the consent
decrees provide that the Court retains continuing jurisdiction of the matters (to resolve any
issues that arise in the implementation of remedial action by the defendants on properties
adjacent to thg Naval Weapons Stqtion, Concord). Because of this, | suggest that you
retain the notebook for your reference.

| estimata that the seVen decrees will provide the Navy with relief worth
approximately-$17.3 mil ou}1’fdollars. Under the terms of the decrees, the Navy will recover
cash payments of $11, 09,629 and the owners of properties adjacent to the station will
carry out remediation on their prOpertie§,-iy~idrth approximately $5.6 million.

Under the terms of one of :the decrees, the Navy will pay Atchison, Topeka, and
Santa Fe Railway Company $500,000. ATSF will also recover $1,250,000 from five of
the other deferidants. '
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| appreciate your assistance in wrapping up the settlements. Let me know if you
have any questions.

Sincerely,

!

partment of the Navy
Office of the General Counsel
Litigation Office -
c/o: Acumenics Research & Technology
90 New Montgomery, 5th Floor
San Francisco, CA 94105
(415) 777-0283

Enclosure
Copy furnished (without enclosure):

Jon Mueller, DOJ
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11 December 1991

LITIGATION OFFICE
Mary Gillespie, Esquire
Office of Counsel
San Francisco District
U.S. Army Corps of Engineers
211 Main Street
San Francisco, CA 94105-1905, '

Re: United States v. Allied Corp., et al.,
- Civil No. C-83-5898 FMS (N.D. Calif.)

United States v. Chemical & Pigment Co;, et al.,
Civil No. C-83-5896 FMS (N.D. Calif.)

Dear Mary:

s

On 30 July and 21 August 1991, I sent you copies of the
seven consent decrees we negotiated in these cases.

I am enclosing copies of the orders by which the Court
entered these seven decrees. I suggest that you match each order
with the consent decrees to which it relates and place it behind
the appropriate tab in the notebook I sent you on 30 July 1991.

If you have any questions about this, please contact me.

Sincerely,

TIN ROBERTSON
ior Trial Attorney
rtment of the Navy
Office of the General Counsel
i Litigation Office
C/o Acumenics
90 New Montgomery, Fifth Floor
San Francisco, CA 94105
; 415/777-0283

Enclosures
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DEPARTMENT CF THE NAVY
OFFICE OF THE GENERAL COUNSEL
WASHINGTON, D.C. 20360-5110

11 December 1991

LITIGATION OFFICE

By Federal Express

”

Michael Rugg

State of California
Department of Fish & Game
P.O. Box 47

Yountville, CA 94599

"RE: United States v. Allied Corporation, et al CIVl| No. C-83-5898 FMS (N.D.

Calif.)
United States v. Chemical & Pigment Co., et al., Civil No. C—83-58-96 FMS
(N.D. Calif.)
Dear Mike:
On 13 November 1991, the United States District Court for the Northern District of
. California entered the seventh and last of the seven consent decrees memorializing

settlements between the United States and the fourteen defendants in the above
referenced cases.

As you know, the Department of the Navy selected a final remedial action plan for
Parcels 572, 573, 574, 575, 576, 579D, and 581 on the Naval Weapons Station, in
Concord, California, under the authority of the Comprehensive Environmental Response,
Compensation, and Liability Act, on 6 April 1989. The Western Division, Naval Facilities
Engineering Command, has nearly completed the design of the remedy for these parcels.

Entry of the consent decrees will allow the Navy to carry out the cleanup on these
parcels next year. Under the terms of the decrees, the defendants in the litigation must
pay the Navy approximately $11.7 million, which is seventy percent of the estimated cost
of carrying out the remedial action on these parcels. In addition, under the terms of the
decrees, the five defendants that own contaminated properties adjacent to the
contaminated parcels on the ‘station must clean up their properties in coordination with the
cleanup on the station. Two of the decrees require Allied-Signal, Inc., and Chemical &
Pigment Company to clean up portions qf théir industrial facilities adjacent to the station.
Three other decrees require Sacramento Northern Railroad Company; Atchison, Topeka,
and Santa Fe Railway Company; and Southern Pacific Transportation Company to clean up
their four rights of way that transect the station.
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If you have any questions about this, please give me a call.

Sincerely,

t

J/MARTIN ROBERTSON

Senior Trial Attorney

Department of the Navy

Office of the General Counsel

Litigation Office

c/o: Acumenics Research & Technology
90 New Montgomery, 5th Floor

San Francisco, CA 94105

(415) 777-0283

Copy furnished:

. Captain Richard L. Owens, WPNSTA Concord
Captain Robert Moeller, WESTDIV




